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byn unumuii maxanada Kononuanowvix Opycusnvin aomu-
HUCMPAmMuouK peopmanap me3euiunoesu Outl UHCIMumymy-
HYH Macenenepu, OuOHOOU 3ie KA3aK a0am-yKyKmyK ueHemoepu
kapanzan. Kvinoimoap 6010 Keizmam KeliblWKAH Ka3aKmMapobiH
VKYKIMYK deHeMOepu, KOUMOH YUBUAUSAYUACLIHbIH MAPLIXbIHA
baa dcemxuc canvim Kowyn Kanmuipbiukan. Kasaxmapovin
adam yKyeyHyH KOUMOH KOOMOO 63YHYH enyeyycy Kaszax xam-
ObIZLIHBIH (he00anObIK-NAmpUuapxaiobik My3yayuyHyH anebly-
Kbl Me3eunuHoe Oawmanviubii aram. Kazakmapowin ykyey
Koliina oapaxcada ap 0auvim adamovid myOoayK pyXaruii ma-
OaHUAMBIH OUNOUP2EH, AHBIH AOENMYYAY2Y HCAHA MBIU3AMOYY-
YK NPUHYUNMEPU KA3aK SAUHUH 00D Me3eunoepute Kapabac-
maw 4oy ponody ouHo2oH. Yeuyyuy paxmopnopoyn bupu ouiinep
uncmumymy 6010y, an Ka3ax SAUHUH apacbiHOd A8MOPUmMemyy
amaevin kopcommy. Canmmyy adam yKyay dcana ouiiiep comy
asvipkel Kazaxcmanobln mapeixvlii-yKykmyK scmenueu 60120H
Jrcana boryn kana bepem.

Hezuszu co300p: ykykmyHn Oynaxmapbl, Outi UHCIMumymy,
Oull COMyHYH He2u3060uyCcy, COmmyK Npakmuxa, COmmyK npe-
yedenm, YKYK 0V3VY1apOblH MYPAOPY, HCA3AHBIH MYPAOpY,
KbLIMbIUMAPObIH  MYPAODY, 10PUOUKATBIK HCOONKEPUUTUKMU,
YeHeMOUK-YKYKIMYK aKmblLiap.

B smoui hayuHou cmambve paccmompenvl 60npochl UHCMU-
myma buticmea 6 nepuod aomurucmpamusuvix pegpopm Kono-
HUANbHOU Poccuu, a maxace Ka3axckue 00bl4HO-Npagossle Hop-
mamusbl. [Ipagosvie HOPMbL KaA3GX08, NPOCIYHCUBUUE MHO20
6EKO8 OCMABULU HEOYEHUMDLIL 8KTIAO 8 UCTNOPULU KOUEBOU YUBU-
ausayuu. Camo pazsumue 00bIYHO20 NPABA KA3AX08 8 KOUEBOM
obujecmee bepem Hauano 6 nepuod pacceema PeooanrbHo-nam-
PUAPXATBHO20 CMPOs KA3axckoz2o xancmea. [Ipago kazaxoe 6
3HAYUMENLHOU CMenenU 8Ce20d 8bIPANCAA UFBEUHYIO OYXOBHYIO
KYIbmypy 4eloeeKd, e20 HpasCmEeHHOCHb U NPUHYUNLL 3AKOH-
HOCMU, KOMopble uepani O0IbUYH POolib HECMOMPSL HA Msidice-
Jble nepuoobl Kazaxcko2o Hapooa. OOnum u3 pewarowux gax-
mopoe cman uncmunym 6ues, KOmopblil 3apeKoMeH008Al ds-
MOpUmMemuyIo ciagy cpedu Kazaxcko2o Hapood. Tpaouyuonnoe
00bIuHOE NPABO U CYO OUes ABNANCA U OCIMAEMCs UCOPUKO-NPa-
608bIM NAMAMHUKOM cogpemenno2o Kasaxcmana.

Knwouesvie cnosa: ucmounuxu npasa, uncmumym outicm-
6a, ocHosamenu cyoa 6ueg, cy0ebHass npaKxmuxa, cyoeoHulii npe-
yeoenm, 6U0bL NPAGOHAPYUIEHULL, 8UObl HAKA3AHULL, 8UObL Npec-
MynIeHUtl, 10pUOUecKds OmeencmeeHHOCb, HOPMAMUEHO-
npagoswvle aknoi.
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This scientific article discusses the issues of the institution
of violence in the period of administrative reforms of Colonial
Russia, as well as the Kazakh customary-legal norms. The legal
norms of the Kazakhs who served more than many centuries left
an invaluable contribution to the history of the nomadic civiliza-
tion. The development of the Kazakh customary law in the no-
madic society itself began in the period of the dawn of the feudal-
patriarchal provision of the Kazakh Khanate. The right of the
Kazakhs to a large extent always expressed the eternal spiritual
culture of a person, his morality and the principles of legality
played a large role despite the difficult periods of the Kazakh
people. One of the decisive factors was the Institute of biys,
which has established an authoritative reputation among the
Kazakh people. Traditional customary law and the court of biys
was and remains a historical and legal monument of modern
Kazakhstan.

Key words: sources of law, institute of biy, founders of biy
court, judicial practice, judicial precedent, types of offenses, ty-
pes of punishment, types of crimes, legal responsibility, norma-
tive legal acts.

Hcropus ka3axckoro rnpaBa UMEET MHOTOBEKOBYIO
HCTOPHIO, OJTHOM M3 aKTyaJbHBIX NMPOOJIEM MO HCTOPUH
rocyiapcTBa M mnpaBa Kaszaxcrana siBisercs oObIYHOE
NpaBO M MHCTUTYT cyZa OueB. Kazaxckoe oObI4HOE ITPaBo
1 cyieOHas BIAacTh OMEB POJMIIMCH B HEJIPAaX CTEITHOM 1M -
BUIN3allM1 KOYCBHUKOB EBpa?)I/II/I, JBa KPYIHBIX ITPpaBO-
BBIX ITAMSATHHKA Ka3aXCKOTO HapOo1a, KOTOPHIH UMEET ThI-
CSYETICTHIOI HCTOPUIO YTBEPIUBIIHUX B 30Xy CBOETO
pacceera. Hama nctopust O1aronapst akTHBHBIM HCCJIIEI0-
BaHUECM HAINX YYEHBIX MHOTHE NPEIAMETHl MaTepHallb-
HOW, IPaBOBOW U AYXOBHOU KYJBTYPHI CTAI JOCTYITHBI-
Mu. MHorue u3 TOoro, 0e3 Yero mpocTo HE MBICIUMA
JKU3Hb COBPEMEHHOTO 00I1IecTBa 6€3 HOpMaTHBHO-TIPABO-
BBIX OTHOITICHHH.

Hcropust Ka3axCKOro mnpaBa HEMaJl0 HM3BECTHBIX
IIPaBOBBIX q)aKTOB, KOorjaa Ka3axm KOYCBHUKU CUCTEMATHU-
9YeCKH BHOCWIM KOPPEKTHPOBKH I TpaHchopMarmm
o0mecTBa OBITH ITOJIE3HBIM K HOBBIM BBI30BAM CTEITHOM
muBmm3anun. OTHUM U3 aKTyalbHBIX HCCIIETYEMBIX TEM
SIBIISICTCSA Cyl OMEB W INPaBOBbIE HOPMATHBEI, KOTOPBIC
OBUIH YacThIO TOCYApCTBEHHO-TIPABOBOM CHCTEMOMN Ka-
3aXCKOT'0 OOIIECTBA.
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[IpaBoBas cucreMa WHCTUTYyTa OHMEB Kak LieJsas
YacTh Ka3aXxCKOTO COIIMyMa BBICTYNAaja TeM FOpUIUYe-
CKUM YUYPEXICHUEM, CITY>KHJIa TTOAEPKAHUIO TIPABOBOTO
OayaHca Cpell pa3IMYHbIX OOIECTBEHHBIX CHII, PETYJIH-
POBABIINX CONHAIBLHO-3KOHOMHUYECKHE, ITOJUTHKO-IIPa-
BOBBIE B3aMMOOTHOIICHNUS B Ka3aXCKOM OOIIECTBE.

HopmatuBHO-IpaBoBO¥ omopoil Ouiickoro cyma
OBLIO BRIHECCHMS PEILICHNUS 110 KOHKPETHOMY A€y Ha OC-
HOBE IPENECHTHOTO MpaBa, 001a1ass KOHKPETHBIMH >KHU3-
HEHHBIMH B3IJISIIAMH U OTIBITOM FOPUIMYECKOI MPAKTHKH
cyna OueB OBLIO NPUMUPEHHS M MEPEMHPHS CHOPSIINX
CTOPOH.

Cyn O6ueB Kazaxckoro oOIiecTBa coxpaHuia B cede
TPAIMIIO U IPABOBYIO KYJIbTYPY IPaBa, €ro0 HPABCTBEH-
HBIE HaJaja 4eJI0OBEYECKOTO MUPOBO33PEHHS, TyXOBHOTO
GoraTcTBa THYECKON CHIIBI Cy/a.

OCHOBHBIE IIPUHIUIIBI HHCTUTYTA Cyaa OueB BbIpa-
KaJIMCh B HOPMATHBHBIX HCTOYHHUKAX, IPEUMYIIECTBEHHO
HpPABCTBEHHbIC NPUHLIUIIEI HA OCHOBE HMIIEPATHBHBIX
HOPM, UMU ABJIATIUCH:

- ©IMHCTBO M O0JIarOCOCTOSIHHE COLMAJIBbHBIX CHII
o011ecTBa;

- YKpEIUICHHUE XaHCKOMU BJIACTH;

- co0JIr0/IeHHe TIPaBOBOI U COLMANBHOM CrIpaBe1JIH-
BOCTH B CYOIIPOU3BO/ICTBE;

- NIPUMEHEHHUS HOPM OOBIYHOTO TpaBa Ha OCHOBE
STUYECKUX ¥ MOPATBHBIX HOPM;

- YBOXXCHHUE K CYIy ¥ B3aHMOOTHOIICHHUH K CUCTEME
yIpaBJiIeHUS B 00acTH OBITA;

- YZIOBJICTBOPEHHS MOPAIBHBIX M MaTEpPHaIbHBIX
WHTEPECOB CIIOPSIIMX CTOPOH IIPU BEIHECEHNH PELICHUS;

- YCTaHOBJICHUS JyXOBHOTO OBITHS COXpAaHEHHS Tpa-
JTUITMOHHON TyXOBHON KyJBTYpPhI Ka3aXCKOTO 00IIecTBa.
VYka3zaHHBIN NepedeHb MPABOBBIX MPUHIMIIOB OMICKOTO
cyaa ABJIACTCA HE IMOJHBIM IMMOMUMO IIPABOBBIX MHCTPY-
MEHTOB Cy/i OMEB TECHO CBSI3aH TaK)Ke C MOJUTHYECKUM
YCTPOMCTBOM Ka3aXxCKOTO XaHCTBA.

N3yyenneM ka3axckoro 0OBIYHOTO MpaBa 3aHUMAIIN
MHOTHE yMBI BCEr0 YeJIOBEYECTBA, OCOOEHHO OOpaTHIIH
MIPUCTAIFHOE BHUMaHUE K W3YUYEHHUIO MPaBY Ka3aXCKOTO
obmecrBa B Hadare XVIII Beka mapckum mpaBUTEIBCT-
BOM. B cBoMX HcciieoBaHUSIX TapCKUE YHHOBHUKH TIBITA-
JUCHh MOHATH NPOOIEMBI Ka3axXxCKOro oOIiecTBa, €ero
CTPYKTYPY, OBIT ¥ IPaBOBBIE OOBIYAH Ka3aXCKOTO HApo/Ia.
Cpenan mpobiem OOBIYHOTO TpaBa Ka3axoB CaMOW ak-
TyaJlbHOH TOTZIa M celdac ocTaeTcs MpoOIeMHOH, Obuia
opranuzaius omiickoro cyna. Kasaxckuii cyn 6ueB ocy-
LIECTBISUICS HA OCHOBE IOJUTUKO-NIPABOBOM CHCTEMBI
MOJYMHSASCH 3aKOHAM COLIMYMA, CIIY)KWJIa MOJJIePKaHHIO
OanaHca pa3IMYHBIX OOLIECTBEHHBIX CHJI, IO PEryJIUpO-
BaHWIO COLMAJIBHBIX, MOJIUTHKO-TIPABOBBIX B3aHMOOTHO-
LIEHUH, W BBICTYIAJIM COBETHHKAaMM XaHOB IO yIpaBile-
HHUIO Ka3aXxCKHM OOIIECTBOM, KOTOpoe oOecrednBalio
€IMHCTBO HAPOJHOI MacChl KOUEBOTO OOIIECTBA Ka3aXOB.

TpagunroHHOE Ka3axCKOe MPaBO PEryIHPOBAIOCH
cyIoM OMEB Ha OCHOBE CTEIHOTO IpaBa, I/ie IOpHUINYe-
CKHE HOPMBI MPELEICHTHOTO MPaBa, CChIIAsCh Ha OCHOB-
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HBIC UCTOYHHKH TMPaBa Ha KOTOPBIX BBIHOCHJIOCH MPaBO-
cynue Mo KOHKpeTHoMy jaeny. HopmaTuBHO-paBOBBIE
aKTBI B BUJIE TIOJIOKEHUH, BBEIEHHBIX B YJI0KeHHUE «OKeThl
Kaprer» mnst GyHKIMOHHPOBAHHUS OOBIYHOTO IIpaBa B
cyne OMeB Ka3axCKOTO Hapo/a ChIrpaiia OOJIBIIYIO POJIh.

Cyn 6ueB ObUT EHTPAILHBIM HHCTHUTYTOM, BBITIOJN-
HSIOIMUM cyAeOHyI0 QyHKIHIO B CTEITHOM Kpae, 3T Ipa-
BOBas OpraHH3aIHsi, MOJENb IPaBa OCYIIECTBIAIONMIASL
NIESTEBPHOCTh CyJa U SIBISIOMIASACS XPAHUTEICM CTell-
HOTO TpaBa, 3HATOKOB U TOJIKOBATEICH OOBIYHOTO TpaBa,
MEePUOJUYECKH UM Ha TOCTOSIHHOM OCHOBE OCYIIECTB-
JSIOIIKE CyIeOHO-TIOCPETHNYECKAE (DYHKIMM B Ka3ax-
CKOM 001IIecTBe.

3aKoHOJATeIbHBIC aKThl Ka3aXCKUX XaHCTB W WX
IIpaBoOBasi POJIb B YKPEIUICHUH TOCYAapCTBEHHOCTH B IIe-
PHOJ aIMUHICTPATUBHBIX peopM IapCKoi HMIIEPUH pe-
ryiaupoBanuck HopMaMu «OKeTb1-XKapre» u mpaBoBEIMU
ncrouHnkaMu. OCHOBHBIMH HCTOYHHKAMH TIpaBa «JKeTs
«Kaprer» SBIAIOTCA BCEM H3BECTHBIC CEMb ITYHKTOB Ha
KOTOPBIX peliayiach MpaBoBas Cyb0a CIOPSIIUX CTOPOH.

1. Cnop o mpaBe Ha 3eMITIO — Kep Aay, CIop O CyIie-
CTBYIOIIEM U HE CYIIECTBYIOIEM TIPABE;

2. 3amura npaB KEHIIUH U OBJIOBEBIINX KEHIIUH —
KECUp Jay;

3. OcnapuBaHus CKOTa — MaJj J1ay;

4. O BpIIIaTE KyHa MOCTPaAaBIIECH CTOPOHE — KyH
Aay;

5. Cnop o 3acBaTaHHOM AEBYIIKE U O HEBECTE — KbI3
Aay;

6. I[IpaBo o0 HacnencTBe — Mypa aay;

7. Criop Ha UMYIIIECTBO — MYJIUK J1ay.

DTO YacTh Ha3BaHUI MPABOBBIX HOPM, KOTOPHIE MBI
3HAaeM M3 UCTOPHU TpaBa, KOTOPbIC HAM JOUUIH B (hpar-
MEHTapHOM BHJIE, aBTOP CTaThU HE OCTIAPUBAET HA pa3Jie-
761 1 HOpM <«OKeTs! JKapre» kakuMu OHM OBLTH, a JIUIIb
KOHCTaTHPYET 3aIUCH, CChUIAsICh Ha apXUBHBIE MaTepHa-
JIBL

HecoMHeHHO, MajIble KOJEKCHI «EPEKe» BBITIOTHSIH
Ba)XXKHBIC MIPABOBBIC MEXAHHU3MBI U JaXXE OTPEACIISFOIINM
MPAaBOBBIM PETYJATOPOM B Ka3aXCKOM OOIIECTBE, TeM
caMBbIM OKa3blBajla B MPUBEICHHUE B CHCTEMY OOBIYHO-
MIPAaBOBBIX HOPM, PETYJIMPOBABIINE HOBEIE Chephl o0IIe-
CTBEHHBIX OTHOIIIEHUH B Ka3aXxCKOM ob1ecTse [2].

[ToaToMy uX uU3ydeHHE TIOMOTAET OMPENEIUTh ypo-
BEHb SKOHOMHYECKOTO Pa3BUTHI Ka3aXCKOTO O0IIEeCTBA B
1esioM. B ocHOBe TpaAWITMOHHOTO OOBIYHOTO ITpaBa Ka3a-
XOB U CaMOM BHYTPEHHEN KOHCTPYKLUHU U CTPYKTYpBI 3a-
JIO’)KEHBI HAIMOHAIBbHBIE TOTPEOHOCTH U CBOOOJA Yelo-
Beka B Ka3axckoM oOmectBe. Cienyromeil npaBoBOi
HOPMOU OOBIYHOTO TIPaBa Ka3axoB «axat». [IpuHaTO cun-
TaTh «aJaTbl», KOTOPBIH ymoTpedisercs s 0003HaYe-
HUS KOHKPETHOTO TpaBa WM OOBIYAas, MPUBBIYKH OHO
OTpeNeNsIeTCss KaK COBOKYITHOCTh OOBIYHO-TIPABOBBIX
HOpM [3].

CrneayromumMn HOpMaTUBHO-TIPABOBBIMUA aKTaMU B
Ka3axCKOM 0011ecTBe OBIIIN JOTOBOPHBIE OTHOIIICHHUS, KO-
TOpPBIE BO MHOTOM PETYITHPOBAIHUCH Ka3aXCKUM OOBIYHBIM
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mpaBoM. [103TOMY MBI JOJKHBI BHUMATEIBHO PacCMOT-
PETh ITOT TCOPETUKO-NPABOBOM ACMEKT A HM3YYCHHUS
KOHTPAKTHBIX OTHOIICHHWH B Ka3aXckoMm oOrmiecTBe. B
HCCIICIOBAaHUN aBTOP Pa3[eNIiI Ha JBE KaTETOPUHU JIOTO-
BOpA, BRITCKAOIINE U3 Ka3aXCKOTO OOBIYHOTO IIpaBa:

1) nmoroBop, TMPHUMEHSBINHUICS B YCIOBUSAX TPaid-
IIUOHHOTO Ka3aXCKOTOo 001IIecTBa, yTBepkaeHHOro Ka3ax-
CKHM OOIIECTBOM.

2) JIoroBop, KOTOPBIN MPUMEHSIICS MOCTIE 3aBepliie-
HUs KojoHu3armu Kazaxckoro o0iecTsa.

B naneneitmem B Kazaxckom o0IecTBe CTau Mpu-
MEHSATh TEPMHH KYIUISI-MIPOJaKa WIM MEHAa, OOMCH JKHU-
BOTHOBOJICTBAa OBLI OYEHb YCICIIHBIM, JOTOBOP KYIUIU-
MIPOJAXH IIHMPOKO HCIIONB30BANICSA B MEPHO] TIOPKCKOTO
Karanarta, B IEPHUOJ BIACTBOBAaHUS KapaxaHHWIOB M MO
CTaHOBJICHUS Ka3aXCKOTo odmiectBa. Briociencteum 31o
COTJIAlICHHEe Hayallo JAWHAMHYHO Pa3BUBATHECA B PYyKax
Ilapckoii Poccuu 1 Kax bl 101 B OCEHHHH TIEPHOT ITOCTIE
cOopa Bcex ypoKacB BIOJNb POCCHHCKHX KpermocTed u
IpaHMIl, TTOCTPOCHHBIX KPYIHBIX CEIBCKUX ayJioB, TJE
MIPOBOIWIIUCH SIPMAPKH.

B TpamuIroHHOM Ka3aXxCKOM OOIIECTBE K JOrOBOP-
HBIM OTHOIIICHUSAM OTHOCSTCSL:

1. 3anoroBoe mpago;

2. JToroBop-ccyabl (CayH Maj) — CIeNKa, COBEPIICH-
Has B CYeT OyOyImMX NpPOAYKIWHA, HAIpuUMep NOHHas
CKOTHHA C MIPUTLIOAOM;

3. [IpaBo HacitleHOBaHUS,

4. be3 xanbIMHEIA Opak — OTOBOP MOOpAaTHMCTBA
(TaMBIpCTBA);

5. Cnernka, cBS3aHHAs C TTOKYITKOM JIOIIAIH;

6. [Togapox;

7. Haxopxa,

8. Jlons B HacIEACTBE.

HauuHasi ¢ ApeBHUX BPEMEH JOTOBOPHBIC OTHOIIIC-
HUS B Ka3aXCKOM OOIIECTBE CTaau MPHOOpETaTh HOBBIC
mpaBoBble HOpMBEL. OHH OBUTH TPOJEMOHCTPHPOBAHBI U
0100OpeHsl B 00NacTH KM3HU cremu repen Kazaxckum
XaHCTBOM. MOKHO YTBEpPXKIaTh, YTO Pa3BUTHE JOTOBOP-
HBIX OTHONICHHH MEXIy 3TUM MEepHOJOM OBLIO MOJ-
TBEpXKICHO B yioxeHns Tayke xaHa <« Ketsr XKaprem.
CrnenoBatenbHO, I0pHIUYECKUe HOPMBI JOTOBOPHBIX OT-
HOIIICHUH B Ka3aXCKOM 00IMecTBe ObUA (hOPMaIbHO OT-
paxkeHbI B ICTOYHHKaxX mpasa [4].

«[IpaBoBBIC 00OBIYaN Ka3aXCKOTO HAPOa MaJio OTJIU-
YaJUCh OT JAPYTMX HOPM TIOPKCKOTO Hapoja MO COCTaBY
IPYTY OT OpyTa, IIO3TOMY B OOBITHOM TIpaBe OYCHb TPY/I-
HO OTJIMYHUTH MIPABOBBIC HOPMBI OT COLUAIBHBIX, TaK KaK
B COCTaBe 3TUX HOPM JIe)KaT HOPMBI, KOTOPBIE YHACIIEIO-
BaJIi caMHM Ka3axu B (popMe oObIIaeBy [5].

Takum o0pazoM, cya OHEB pyKOBOJCTBYSCH IOJIO-
JKeHHSAMH U 3aKOHAMH TIpaBa Ka3axoB OBUIH IPaBOBBIC
MPUHIUIE aKKYMYJIHPOBAHHBIC B CTPYKTYpPE COIHAIIb-
HBIX CHJI Ka3aXCKOTO OOIIeCTBa, 3T MPHUHIHUIBI CTOJIC-
TUSIMHU OTIPENICIISUTICH COIUAILHON CIIPAaBEIMBOCTHIO B
CYJIOTIPOU3BOJICTBE M MOPATBHBIX M MPABOBBIX HOPM B
TPaTUIIMOHHOM Ka3axCkoM obriecTBe. JlesTenbHOCTh
OmeB ompenessica Kak IMPaBOBOM WHCTPYMEHT yIIpaBIIe-
HUS U MEPUJIOM BCEX OTHOIIEHHWH CKJIaJBIBAIOIINXCS B
CTEIHOM IUBHIH3AIIN [6].

[MomBoms WTOTM HAyYHOH CTaTBbH, aBTOP ITOKa3al
(aKTBl HCTOPHH 3aPOXKICHAS B Ka3aXCKOW CTEIH MPaBo-
BBIX HHCTHTYTOB U UX POJIb, CeYac KaKk HUKOTIA BasKHO
MoAJIepKaTh 00IIECTBO, 0COOEHHO MOIPacTaroIee MOKO-
JICHUC, B €CCTCCTBCHHOM IIPaBOIMIOHUMAaHWU HAIIPpaBJICHHOC
Ha caMOOMpeeICHNE KaK Hauuu. be3 0CMBICIICHHsI UCTO-
PHYECKOTO MPOILIOr0 HEBO3MOXHO MPOOYIUTH HAIHO-
HaJbHOE CO3HaHUWe, a 0e3 mMpoOYXKACHHUS HAIIMOHATIHLHOTO
CO3HAHMsI HEBO3MOXXHO CTaTh CBOOOJHOW M NepenoBOH
Hanwuew [7].
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