4[ HAYKA, HOBBIE TEXHOJIOT'MX 1 THHOBAIIUU KBIPT'BI3CTAHA Ne 12, 2015 ]7

Cepeopyee H.B.

XIX-XX KbIJIBIMJIAPJAI'BI EBPOITAJIBIK FOPUCTTEPAUH ODMI'EKTEPUHIAEI'U
AJWIETCHU3 KOHKYPEHIIUA ’)KOHYH/10 OKYYJIAP

Cepeopyes H.B.

YYEHUE O HEJOBPOCOBECTHOM KOHKYPEHIIUU B TPYJAX EBPOIIEHCKHNX
IOPUCTOB HA PYBEKE XIX-XX BEKOB

LV. Serebruev

DOCTRINE OF UNFAIR COMPETITION IN THE WRITINGS OF EUROPEAN
LAWYERS AT THE TURN OF XIX-XX CENTURIES

VIIK: 340.12/327 (574)

Maxkanaoa adunemmyy KOHKypeHYus. MywyHyeyHo YKYK-
MyK 0oKmpuHaoa oupoeil ko3 Kapauibl Umenun 4vlea die2uu
myypanyy kapaiam. Heeuseu macene adunemcus KOHKypeHyus
JHCOHYHOO MANKYVI00N0P OY2YHKY KYHOO 0a YIAHbIN Keayyoe.
Byn wwme aounemcus KOHKYpeHyusi (peHOMEHUHUH meopemu-
KAnblK He2usuH usundezer Eponanvik OKYMyWnyy-iopucn-
MepOuH KO3 Kapaumapsl aHaiu30eHen.

Hezuzeu c0300p. O0OKmMpuHa, KOHKYpeHYus, OKYyaap,
VKYK.

B cmamve paccmampueaemcs mo, umo 6 npasoeou
O0okmpuHe He 6blpabomano eounHo2o 632140a HA NOHAMUE
HeAd00poCcosecmHOl KOHKypeHyuu. Bonpoc o mom, umo maxoe
He0oOpOCcoseCcmHas KOHKYDEHYUs U HA Ce2OOHSUWHUL OeHb
npooonicaem 0cmasamvcsi OOCMAmMOYHO OUCKYCCUOHHBIM. B
pabome aHanuzUpyIOMCcs MOUKU 3PEHUs. €BPONEUCKUX YYeHbIX-
HOPUCTNOG, 3ATIOHCUBUIUX THEOPemUYecKUe OCHO8bl UCCTe006d-
HUsL ghenomena HedoBPOCcoBeCMHOU KOHKYPEHYUL.

Knroueevie cnosea: O00Kmpuna, KOHKypeHyus, yueHus,
npaso.

In the article, legal doctrine has not developed a unified
view on the concept of unfair competition.The question of what
is unfair competition, and today continues to be quite contro-
versial. The paper analyzes the point of view of European
scholars who laid the theoretical foundations of the study of the
phenomenon of unfair competition.
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B ropuanueckoit Hayke Ha CETONHSIIHMNA JCHb
chOpMUpPOBAIUCE M PA3BHUBAIOTCS  OINPEICICHHBIC
B3DJISIBI  HA HEJOOPOCOBECTHYIO KOHKYPCHIMIO, €€
dbopMBI M METOABI. DTH BOIPOCHI BCETAA SBISLTUCH
MIPEIMETOM HAYYHBIX UCCIICTOBAHUIA.

[TepBBie TeopeTHdeckue HCCienoBaHUS (hEeHOMEHa
HEJOOPOCOBECTHONH KOHKYPCHIIMU MOSBHJIMNCH B KOHIIC
XIX-mauane XX BB. B manHbIii mepuon chopmupo-
BaJIOCh JIBA OCHOBHBIX HAINpPAaBICHWS B IOHUMAHWH
MIPaBOBOW MPHUPOIBI HETOOPOCOBECTHOW KOHKYPEHITHH.
[lepBoe HampaBicHHE OBLTO pa3pabOTaHO (PPaHITY3CKH-
MH FOPUCTAaMH U MOTYYHIIO Pa3BUTHE B TPYJaX FOPHCTOB
CTpaH, PEUEHUUPOBABIINX (PPAHIY3CKOE TIpakIaHCKOE
mpaBo. Bropoe HanpaBieHue copMHUPOBAIOCH B paMKax
HEMEUKOH MPaBOBOM TOKTPHUHEI.

®paHIy3CcKHe I0PHUCTHI PACCMATPUBAIIN HEJI00POCO-
BECTHYIO KOHKYPEHIIMIO KaK 3JI0YMOTpeOJIeHHE MPaBOM
Ha koHkypeHnuto (Iabus de droit). «KonkypeHrus, —
otMmedan JlopaH, — 3To IpaBo, KOTOPOE MPEICTABIISIET CO-
0ol He YTO MHOE, KaK MPOCTOE MUCTIOIH30BAaHUE CBOOOIBI
KQXKJIOTO 3aHMMATHCA IO CBOEMY YCMOTPEHHIO IIO0O0M
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TOPTOBJICH WK TFOOBIM mpoMbiciiom» [1]. lanee yueHbIi
3asBISUL, YTO KOHKYPEHIMS CTAHOBHUTCS 3JIOYIOTpeO-
JIEHUEM TIpaBOM, KOT/Ia OHa HeJoOpocoBecTHA [2].

JlaHHYIO TIO3UITHIO Pa3Jeisid OOJBITMHCTBO (PpaH-
ITy3CKHX aBTOpoB, B uactHocTH JI. XKoccepan u I1.PyOre.
Tax, JI. Xoccepan yTBep)kaas, YTO 3JIOYIOTpeOIeHNE
MIPaBOM BO3HUKAET TOT/A, KOTAA MPaBO HCIHOJIB3YETCs
UCKIIIOYNTEIBHO JIMOO IPEHMYIIECTBEHHO C IIEJIbI0
NPUYMHCHUS Bpela WIA C WHBIMH IETSIMH, YeM Tpeay-
CMOTpEHO B 3akoHonaTenbcTBe [3]. OTCI0a BBITEKACT,
YTO HEZOOpOCOBECTHAs KOHKYpeHLHUS, [0 CYyTH,
SIBIISICTCS 3JI0YNOTPEOJICHUEM MPaBOM HA KOHKYPCHIIUIO
JOOPOCOBECTHYIO, NMPOTHBOPEYAIMM IPHHLUITY J0OpO-
COBECTHOCTH B TOPTOBBIX OTHOIIICHHSIX.

B otimaue ot JI. XKoccepana, I1. PyOne paccmatpu-
BaJI HEJOOPOCOBECTHYIO KOHKYPEHIIMIO HE CTOJIBKO KaK
3JI0yTIOTpeOJICHHE TIPaBOM, a B OOJBINEH CTEIEeHH Kak
MIPEBBIICHUE TPEIENIOB ocymiecTBIeHHs mpaBa (lusage
excessif), B yacTHOCTH CBOOOABI KOHKYpeHINH. Mcxomst
U3 3TOT0, YYCHBIH NOHMMaJI HEJOOPOCOBECTHYIO KOHKY-
PCHIIMIO KaK MPEBBIMICHHUE TPEICIOB CBOOOIHON KOHKY-
pentn. Kpome Toro, I1. PyOse 3ameuain, uro B ocHOBE
HeT0OPOCOBECTHON KOHKYPCHIIUH JIS)KUT HE TOJBKO Ha-
MEpEHUE MPUYUHHUTH BPell KOHKYPEHTY, HO U IOJIYYUTh
CcOOCTBEHHYIO BBITOJTY 32 CUET KOHKYpeHTa [4].

B oTnmmume oT (paHIly3CKUX IOPHUCTOB, pacCMaTpH-
BAaIOMINX HEIOOPOCOBECTHYIO KOHKYPEHIIHIO B Ka4eCTBE
3II0YHOTPEOICHUS TIPaBOM, HEMEIKHE YUCHBIC MpHIEp-
JKUBAITUCH JPYTUX B3TJISIOB.

Tak, Hemenkuit ropuct O. ['mpke yTBep)Kaall, 4TO
HEeJI0OOpOCOBECTHBIE METOJbI BEJACHUS KOHKYPEHTHOM
0OpBOBI SIBISIOTCS HAYEM WHBIM KaK IMOCATaTeIbCTBOM
Ha JIUYHBIE NpaBa npennpuHumarenei [5]. Ilpu stom
TEOpHsl JIUYHBIX TpaB ObUIa UM 3aMMCTBOBAaHA U3 IPaXK-
JTAHCKOTO TPaBa, OXPAHSIOIIETO UMs, YeCTh, IOCTOUHCT-
BO, PEIYTALMIO JIMIA U NepeHeceHa B cepy TOProBOro
mpaBa. 9To 0OCTOSITEILCTBO, B CBOIO OYepeb, CIIOCOOCT-
BOBAJIO TOMY, YTO O[] JIMIHBIMH IIpaBaMH IPEAIIPHHU-
MaTeJiel CTaJli MOHMMAaTh IPaBO HA MHIUBUAYAITBEHOCTH
NPEANpUATHSA, Ha PeIyTaluio B AeT0oBOM o0opoTte, Ha
CEKpeTHl TOPTOBIM M Mpom3BojacTBa. CremoBaTeIbHO,
HeTOOPOCOBECTHBIMU  JICHCTBHSMU  SIBJSIFOTCS  JIFOOBIC
MOCATATENbCTBA HA ITH MPaBa.

B nampHe#meM 3amThl TOJNBKO JUYHBIX IIPaB
OpeJnpUHUMATENICH 0Ka3aJI0Ch HEJIOCTATOYHO JUIS Tpe-
CEUYCHNS] BHOBb BO3HUKAIONINX (OPM HETOOPOCOBECTHOM
KOHKYPCHIIMU, U BO3HUKJIA MOTPEOHOCTh BO BBCACHUU
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JIOTIOTHUTEBHBIX KPUTEPHUEB, KOTOPBIMU CTaNIN HOHITUS
«10OpBIC HPABBI» H «I00past COBECTHY.

B nporuBoBec Teopuu, npeanoxennoit O. ['upke, B
XX B. B HEMEIKOW JOKTPHHE BO3HUKIIA T€OpUS, HAIIPAB-
JICHHasi He Ha 3alUTy JUYHBIX [paB NpeAllpuHUMAaTe-
Jed, a Ha 3alIUTy <JIMYHOCTH Tpenupustusy. OnHako
JIaHHasi TEOpHsI OKa3anach abCOIIOTHO HECOCTOSITEILHOMN
U HEKOHKYpPEHTOCNOCOOHOH. CBSI3aHO 3TO C TEM, 4YTO
HEMEIKOe TPaKAaHCKOE IPaBO HE HAJEISIET Mpearpus-
THE TIpaBaMH CYOBEKTa, a OTHOCHTCS K HEMY Kak K
00BEKTy TpPaXIaHCKO-PAaBOBOTO perynupoBaHusi. B
CBSI3U C 3THM JaHHAasl TeOopHs HE OblIa MojAepkaHa HU
3aKOHOJIATENIEM, HU YUEHBIMHU-IOPUCTAMH U CO BPEMEHEM
colIa Ha HeT.

Takum 00pa3zoM, TeopHst HeINOOPOCOBECTHOH KOH-
KypeHIIMM KaK HapyLIeHHs JIMYHBIX TPaB IPOJOJIKACT
0CTaBaThCs JOMUHUPYIOIIEH B HEMELKOW IOKTPHHE.

B paborax aBTOpOB Apyrux 3apyOeXHBIX CTpaH
MIPOJIODKAIOT TPEANPHUHUMATBCS TIONBITKM OTIPaHUYe-
HUSL 10OPOCOBECTHOW KOHKYPEHIIMH OT HEZ0OpPOCOBECT-
HOHM MOCPEICTBOM HCIOJIB30BAHUS KAaTETOPHH «I0OPHIX
HPaBOB» U «100POH COBECTN», 3aI0KCHHBIX HEMELIKUMHU
ydueHbIMU. Tak, WTanbsHCKUW ydeHbld A. IlupoBaHO
CYMTAJ, YTO HEJOOPOCOBECTHAss KOHKYPEHIUS €CTh
noHsTHE MopanbHOoe. HemoOpocoBecTHBIE KOHKYPEHT-
Hble JAEHCTBUS, 10 €ro MHEHHIO, HapyIIaloT HOpMY
TIOBE/ICHHS, UMEIOIYI0 CBOMM MCTOYHUKOM CJEIyIOIIUe

MOpaJbHBIE TOHATHS:  «IpOoecCHOHATbHASL
«I10OpBIe HPaBBI U OOBIYAN» [6].

O0603Ha4MB OO0IIUE MO3UIMU 3apyOC)KHON FOPHUIHU-
YEeCKOW JOKTPHUHBI, KACAIOUIMECS MOHATHS HEeI00poco-
BECTHON KOHKYPEHIIMH, MOXHO CJeJaTh BBIBOJ, 00
OTCYTCTBUH Yy 3apyOEIKHBIX aBTOPOB YKa3aHHOTO MEPHO-
Ja eIUHOT0 TEOPETHYECKOro MOAXOJa K €ro ompese-
JICHUIO.
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