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IHIPABO. IIOJIUTOJIOTHA

Apabaee 4.H.

INPUMEHEHHUE TI'PAKIAHCKOI'O 3AKOHOJATEJBCTBA
KbIPT'BI3CKOHM PECITYBJIMKH

COBpEMEHHBIX YCIOBHUSIX NMPABHIBHOE NMPUMECHEHHE
HOPMAaTHBHBIX IIPABOBBIX AKTOB  SBISIETCS OJHUM W3
aKTyaJIbHBIX BOIIPOCOB IOPUANYECKOM HAyKH, TaK Kak
BCE HOPMATHBHBIC IIPABOBBIE AKTHl IPUHUMAIOTCS HE
TOJBKO [JIsI PEryJUPOBAHUS KOHKPETHBIX OTHOIICHWH,
HO W HMMECIOT OIPEJCIICHHBIE BPEMEHHBIE, MPOCTPAHCT-
BEHHbIE M CYOBEKTHBHBIE ITpeieibl AercTBus. [IpaBuiib-
HOE MPUMEHEHHE HOPMBI IPaXJaHCKOrO MpaBa, CUUTAET
npodeccop 0. X.KanmbikoB, mpemonaraeT BbISBICHUC
€€ XxapaKTepa M coJepKanus'.

B obnactu rpaxnanckoro 3akoHopaTtenbcTBa Kbip-
I'bI3CKOM PecnyOnuku mnpuMeHstoTcs o0ulive mnpaBuiia
JIEUCTBHUA 3aKOHA BO BPEMEHH, B IPOCTPAHCTBE U IIO
KpYTy JIHI, a TaKXX€ YCJIOBHSA U TOPSNOK NPUMEHEHUS
3aKOHOJIATENbCTBA 10 AHAIOTHH, HEBO3MOXHO NTPaBHIIb-
HOE TPHUMEHEHHE HOPMATHBHBIX IPABOBBIX aKTOB 0e3
3HaHMWSA OOO3HAYCHHBIX MApaMETPOB M TMOpsIKa WX
JIeACTBUS.

I'paxxganckoe  3akoHOAaTenbcTBO  KbIpreisckoit
PecniyOnuku neiictByeTr BO Bcex cdepax OTHOILECHHH,
perynupyeMbIX —TpaXkJaHCKHUM 1paBoM. JlelicTBue
IpaXJaHCKOTO 3aKOHOJATEIbCTBA — ITO PACIIPOCTPAHEH-
HOCTh 3aKOHa BO BPEMEHHM, MPOCTPAHCTBE U IO KPYry
JIVILI.

JlelicTBE Tpa)KJAaHCKOIO0 3aKOHOAATENhCTBA BO
BPEMEHHM HAYMHAETCS C MOMEHTa BCTYIUIEHHS €r0 B
cuiy. OTOT MOMEHT MOXET OBITh CHEINAIBHO yKa3aH B
3aKOHE, €CIM TAaKOTO YyKa3aHHA HET, TO CpPOK €ro
BCTYIUICHUS B CHIy OIpEleNsieTcss AeHCTBYIOIUM
3aKOHOJATEIbCTBOM.

OCHOBHBIE MOJIOKEHHUA O ACUCTBUM TIPa)JTaHCKOTO
3akoHOnmarenbcTBa  Kblpreisckoit  PecnmyOnmkm — BO
BpemeHnu 3akperuiensl B cT. 3 'K KP u B cT. 44, 45 u 46
3akoHa «O HOPMATUBHBIX MPaBOBBIX akTax KsIpreisckoit
PecniyOnuku», coriacHo  KOTOPBIM — HOPMaTHBHBIH
MIPaBOBOM aKT HE UMEET OOPATHOM CHIIBI ¥ TIPUMEHSIOTCS
K OTHOIICHMSAM, BO3HHUKIIUM IIOCJIE BBEJCHUS HX B
JieiicTBHE.

JlelicTBue 3aKOHa pacHpoOCTpPaHAETCS Ha OTHOIIE-
HUSI, BO3HUKIINE JI0 BBEACHUS €r0 B JEHCTBHE, TOIBKO B
Cllydasix, KOTJa 3TO MpsIMO MpeAyCMOTpEHO 3akoHoM. ITo
OTHOILLIEHUSIM, BOSHUKILIUM JI0 BBEJICHUS B AEUCTBHE aKTa
IPaXkJaHCKOTO 3aKOHOMAATENIbCTBA, OH IPUMEHSETCS K
npaBaM M 0O0S3aHHOCTSIM, BO3HHUKIIUM IOCIIE BBEICHUS
€ro B JEHCTBHE, 3a HCKIIIOYEHHEM OTHOLIEHUN CTOPOH
[0 JI0TOBOPY, 3aKJIIOYEHHOMY 10 BBEJIEHMS B JeicTBuE
aKTa TPaKAaHCKOTO 3aKOHOATENbCTBA.

' Kaamwikos FO.X. Bonpochl NPUMEHEHUsS IPaskIaHCKO-
paBoBbIX HOpM.— CapaTos, 1976.

Ecmu mocre 3akimroueHust JOTOBOpa MPHUHST 3aKOH,
yCTaHaBIHBAIOMINKA 00g3aTeIbHbIEC TSI CTOPOH TpaBHiIa
WHBIE, YeM Te, KOTOPBIE JICWCTBOBAIH NPHU 3aKIIOUCHUN
JIOTOBOPA, YCJIOBHS 3aKIIOYEHHOTO TOTOBOPA COXPAHSIOT
CHITy, KpPOME CITy4aeB, KOTJa B 3aKOHE YCTaHOBJICHO, UTO
ero JeicTBHE pacIpoCTpaHsAeTCS Ha OTHOIICHHS,
BO3HUKILIKE U3 paHee 3aKJIIOUEHHBIX JTOTOBOPOB.

JeiicTBue TpaxaaHCKO-IIPABOBBIX HOPM IIpeKpalia-
€TCsl UX OTMEHOM WM HW3MEHEHHEM B YCTaHOBJICHHOM
3aKOHOM TOPS/IKE, JIUOO IO UCTCUYCHUU CPOKa NEHCTBUS
NPU yCIIOBHHU, YTO TAaKOH CPOK OBLI OrOBOPEH CaMOM
3aKOHe.

JlelicTBHEe TpakJAaHCKOTO 3aKOHOJATEIhCTBA IO
KpYr'y JHII O3Ha4aeT ero MPHMEHNMOCTh K OIpene-
JICHHOW KaTeropuu cyOBeKTOB MIpaBa.

I'paxxnanckoe  3akoHOAATENbCTBO  KBIPTBIZCKOM
PecrryOnmkn pacmpocTpaHseT cBoe [eiicTBHE Ha BCEX
JWI, YYaCTBYIOIIMX B TPaXTAHCKOM 000poTe U
Haxoxsumxcss Ha Tteppuropun Keipreickoit Pecry6-
mukd. K yka3aHHBIM JUIAM  OTHOCSATCS TpakIaHe,
OPUIMYECKHE JIUIA, KOMMYHAJIBHBIE OOpa3oBaHU,
rocyaapctBo. [IpaBuia, ycTaHOBJIEHHBIE TPaKIAHCKUM
3aKOHOJATEICTBOM, MPUMEHSIIOTCSI U K OTHOILEHUSIM C
y9acTHeM WHOCTPAaHHBIX I'pak[IaH, JHUI 0e3 TpakIaHCTBa
W WHOCTPAHHBIX IOPUIAMYECKUX JIHI, €CIH WHOE He
MpeIycCMOTPEeHO 3akoHOM KeIpreizckoit PecryOmmky.

JlelicTBe TrpaxAaHCKOTO 3aKOHOJATENIbCTBA B
MIPOCTPAHCTBE O3HAYAET €r0 NMPUMEHUMOCTh Ha OIpere-
JIEHHOW TEPPUTOPHHU. 3aKOHBI U IEUCTBHE TPAKIAHCKOTO
3akoHonaTenbcTBa KbIpreickoit PecmyOnuku pacmpoc-
TpaHseTcs Ha BClO ee TeppuTopuio. OgHAKO Opra,
U3JaBIIUI TpakJaHCKO-IPaBOBOM HOPMATHUBHBIM axT,
MOXXET OTrPaHUYHUTb TEPPUTOPHUIO JEHCTBUS JaHHOTO
akta. Hampumep, aeiicTBUe HOPMATHBHOIO MPaBOBOIO
aKTa MOXET OBITh OrPaHUYCHO BBICOKOTOPHBIMU
pationamu Keipreisckoii PeciyOmmkn.

I'paxxnanckoe  3akoHOAATENbCTBO  KBIPTBIZCKOM
PecrryOnmkn  mpuMeEHSETCS  MIPaBOIPHUMEHHTEIbHBIMA
OpranaMH H CaMHUMH YYaCTHHKAMH TpakTaHCKO-
MpaBOBbIX OTHOIIEHUH. I[IpuMeHeHHne TIpakIaHCKOTO
3aKOHOJIATEIILCTBA PA3IUYACTCS OT CTETICHU 00s3aTelb-
HOCTH JUIsl YYACTHUKOB TPaKJIAHCKUX MPaBOOTHOIICHUM
Ha JAUCIO3UTHUBHBIE (BOCIOJHUTENIbHBIC) U HMIlepa-
TUBHbIEe (TOBEIUTENbHBIE) HOPMBIL. Takoe JejeHue
HOPM UMEET U MPaKTUIEeCKOe 3HaYCHHE.

Jucnozumuensle — HOPMBI MpaBa, KOTOPbIE y4acT-
HUKH TPa)XXITaHCKOTO 000poTa  MOTYT H3MEHSTH IIO
CBOEMY YCMOTPEHHIO.

JMCTIO3NTHBHBIE HOPMBI JIOIYCKAIOT OTCTYIUICHHE
OT HOPMBI II0 COTJIAIIEHHIO CTOPOH, OJHAKO, €CIHU
TAKOTO COTJIAIleHWs He OBUIO, JeWCTBYET IMPaBHIIO,
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cojepkaieecs B JUCNO3UTHBHOW HopMme. Hampumep,
cornacHo ct1. 615 'K KP, ecniu nHOE HEe MpeaycMOTpPEHO
JIOTOBOPOM, CCYJOIIONTydaTeNb O00s3aH TPOU3BOAMTH
TEKyIIMH M KamuTaJdbHBI PEMOHT BEIIM U HECTHU BCE
Pacxopl IO €€ CONePKAHUIO.

B cury cnenudukd peryimpyeMbIX TPaskIaHCKUM
3aKOHOJATEIHCTBOM OOIIECTBCHHBIX OTHOIICHUH OO0JIb-
IIMHCTBO  HOPM  TPaXIAHCKOTO  IMpaBa  HOCHUT
JMUCTIO3UTUBHEBIN XapakTep. OTO Takke OOBsACHICTCS
pa3HooOpa3ueM IKOHOMHYECKOTO 000pOTa M pa3HBIMU
BO3MOXHOCTSIMU €r0 YYaCTHUKOB. B ycioBusX pa3Bu-
BalOUIEHCA PBHIHOYHOM SKOHOMHUKH CTOPOHBI TPak-
JTAHCKO-TIPABOBBIX OTHOIICHHH JOJDKHBI MMETh IIPaBO
KOHKPETH3MPOBaTh B paMKaxX 3aKOHA CBOM B3aWMHBIE

mpaBa W OOS3aHHOCTH, YYHUTHIBas OCOOEHHOCTH
JIOTOBOPHBIX OTHOILICHUH, a TAK)Ke CBOU BO3MOXKHOCTU U
MTOTPEOHOCTH.

Hmnepamuenvle — HOpMbI MpaBa, KOTOPHIE y4acT-
HUKU TPa)xIaHCKOTO 00OpOoTa HE MOTYT MEHATH IO
cBoeMy ycMoTpeHuto. [IpaBria nMIiepaTUBHBEIX HOPM HE
MOTYT OBITh W3MCHEHBI COTJIAIICHUEM CTOpoH. Ilpu-
MEpPOM TaKHX HOpPM SIBJISFOTCS MpaBuia 00 HCKOBOH
JIaBHOCTH, MockodbKy coryacHo cr.214 T'K KP cpoku
HCKOBOHM JaBHOCTH M MOPSIOK WX MCUUCICHHUS HE MOTYT
OBITh N3MEHEHBI COTJIANICHUEM CTOPOH.

TonkoBaHHe HOPM TIPAXKIAHCKOTO 3aKOHO-
aateaberBa. I TPaBWIBHOTO TIPHMEHEHHS HOPM
mpaBa HEOOXOJUMO YSACHUTh WX JCHCTBUTEIHHBIN
cMbicil. Ha ropunuyeckoM s3bIKE O5TO Ha3bIBaeTCs
ToNKOBaHHEM. HOpMBI TpakJJaHCKOTO 3aKOHOIATEIbCTBA
Keipreickoit  PecriyOimky  JOIDKHBI  TOJIKOBAaTbCsl B
COOTBETCTBUU C OYKBAJIBHBIM 3HAYCHUEM HX CIIOBECHOTO
BBIPAKCHUSL.

Ilog TONKOBaHMEM HOPM TPAXKIAHCKOTO 3aKOHO-
JaTeTIhCTBa NMOHMMAETCSl YCTAHOBJICHHE W YSACHEHHE HX
comepkanus (CMBICTIA) ITyTeM YCTpaHEHHUs OOHapyKeH-
HBEIX B HMX HesicHOcTel?. JIns 3TOro, Mpexkae BCEro,
cleqyeT IOHMMAaTh KaXJI0€ CIIOBO TEKCTa IIPaBOBOI
HOPMBI TaK, Kak OHO TIOHUMAaeTcsi B OOBIYHOI
JuTteparypHol peun. Ho HekoTopble rOpuUaUYECKHE
TEPMHHBI UMCIOT COOCTBCHHOE COJICPXkKAHUE, KOTOPOE HE
COBIIAJaeT C OOIMM MOHUMAHHUEM CIIOBA.

Hanpuwmep, B 0OBIYHOM MOHUMaHUN
«OTBETCTBEHHOCTHY» IOJIPa3yMEBACTCs KaK 00sS3aHHOCTh
COBEpILLIEHUS ONpeAeSIeHHBIX AeicTBUil. B ropunniyeckom
xe 3HaueHnn (B toM umcine B ['K KP) “orBercrBen-
HOCTB” — 3TO MIPUMEHEHHUE K JINILy, HAPYIINBIIEMY CBOU
IOpUANYECKHe OO0SM3aHHOCTH, HEOJIAroNmpUATHBIX IS
HETOo Mep B3BICKaHHMA (HampuMep, BO3MEIICHUE
YOBITKOB).

I[Ipu OOBIYHOM TIOHMMaHWHW CJOBOM “KpeauTop”
0003HAayUaeTCs  JHIO, OJODKUBINCE  KOMY-HHOYIb
JICHEe)KHBIE CPEICTBA, a “MOJKHHUK® — TOT, KTO 00s3aH
BO3BpaTUTh MOJy4YeHHble AeHbru. B HbiHemHem ['K
“HOJDKHUK” — 3TO JIUIO, OOS3aHHOE COBEPIIATH II0
TpeOOBAaHUIO KPEAUTOpPA BCSIKOE JCHCTBHE, OMpere-
JIEGHHO€ 3aKOHOM WJIM JIOTOBOPOM KakK JE€HEXKHOTO, TaK U
HEJIGHe)KHOTO  Xapakrepa  (Hampumep,  IepeaaTh
HMYIIECTBO, BBIIONHUTH paboTy, YIUIATHTH OEHBTH W

T.II., THOO BO3AEPIKATHCS OT OINPENCIIEHHOTO NeHCTBUS.
“Kpenutop” e — 3TO TOT, KTO BIIpaBe TpeOOBATh
COBEpILEHHUS YKA3aHHOTO JEHCTBHUS® .

TonkxoBanue HOPM TpPa)XTaHCKOTO 3aKOHOHA-
TEJIhCTBA OCYIIECTBIIETCS IO CYOBEKTY, cIocol0y H
o0BeMy.

Ilo cyObexkTy OHO ToOApa3fenseTcs Ha ayTeHTH-
yeckoe, JieranbHoe (o¢uumanbHOE), CcyneOHoe U
Hay4HOE (JOKTPUHAIBHOE).

Ecnu pasbpsicHeHHE cMBICIa HOPMaTHBHOTO IIpaBoO-
BOIO aKTa JdaeTcs TEM JKE€ OpraHOM, KOTOPBIH ero
NPUHSUL, TaKOe TOJKOBAaHUE HA3BIBAIOT AyMeHmMU-
yecKkum.

Jezanvuvim (opuyuansuvim) HA3HIBACTCS TOJIKO-
BaHWE, JaBaeMOE COOTBETCTBYIOIIMM OpPIraHOM IIO
MOPYYCHHIO TOTO TOCYNAapCTBEHHOTO OpraHa, KOTOPBIi
W34 TOJIKYEMBIil aKT.

Cydednbim Ha3BIBaCTCA TOJIKOBAaHWE, JaBaeMoe
CyIOM TpH CCBUIKAX Ha 3aKOHBI, KOTOPHIMU OH
PYKOBOJCTBOBAJICSI, BBIHOCS OIpeeieHHoe cyneOHoe
pelieHne win omnpexeneHue. Takoe TONKOBaHHE MMEET
00s13aTeNbHYI0  CHJIy  TOJNBKO Ul KOHKPETHOTO
PaccCMOTPEHHOT'0 CyIOM JIela.

Hayunoe (0okmpunanbroe) TOIKOBaHUE MPECTaB-
nseT coOof pa3bsCHEHHE CMBICTIa TPABOBOM HOPMBI
YYeHBIM B IOPHUANYECKOH JHUTEpaType, B KOMMEHTAPHIX
K TPayKTaHCKAM 3aKOHAM, Ha HayIHBIX KOH(PEPEHIUAX 1
T.. HaydHoe ToimkoBaHWE HE HMeeT O00sA3aTeIbHOU
cuiel. Bocmpusatie ero 3aBHCHT OT CTENEHH €ro
yoeaurenpHOCTH. OIHAKO HAYYHOE TOJKOBAaHUE HMEET
OTPOMHOE 3HA4eHHE, MOCKOJBbKY OKa3bIBaeT CYILIECT-
BEHHOE BIJIMSIHME Ha YSICHEHHWE CMbICJIAa 3aKOHAa TEMH
OpraHaMy, TOJIKOBaHHE KOTOPHIX MMeET 00s3aTeIbHYIO
CHITY.

B 3aBucumoctH  OoT  crocoOOB  TOJIKOBaHHE
HNOJpa3JeNsieTCs Ha 2pAMMAmMuUYecKoe, J102U4ecKoe,
cucmemamuyiecKkoe u UCopuuecKoe.

TI'pammamuueckoe monkoeanue TPENCTABISET
coboif  Takoil  TpHWeM, KOTJa  CMBICT  HOPMBI
TPa)XXIaHCKOTO 3aKOHONATEIBCTBA YSACHSICTCS MCXOAS M3
rpaMMaTHYECKUX TMPaBHUJI f3bIKa, HAa KOTOPOM OH
Hanucad. Tak, B cr. 79 I'K KP ckazano, uto cyn
OTMEHSCT peIlIeHHe O TNPU3HAHUM TPaKIaHUHA
OC3BECTHO OTCYTCTBYIOIIMM B CIy4ae SIBKH HIIH
obHapy>xeHus:” ero npeObiBanus. [Ipumenenue cr.79 'K
KP pasgenurensHOoro coro3a “uian’” yka3bplBaeT Ha TO,
YTO CyAeOHOe pelieHHe O NPU3HAHWHM TpakIaHWHA
0E3BECTHO OTCYTCTBYIOIIMM IIO/JICKUT OTMEHE KakK B
ciydae SBKM JIMIIA, TaK M B CIy4ae OOHApY)XEHHUS €ro
MECTOIPEObIBAaHUS.

2 Ipaknanckoe mpaso. Yacts nepsas / [lox pen. AT
Kannuna u A.M. MacaseBa.—M.,1997.— C. 42.

3 Cwm.: Tpaxnanckuii komekc PecnyGmuku Kazaxcram.
O6uias vacts. Kommenrapuit. B 2 ku. —Ku. 1, ct. 1-187. —
Anmarsl, 1998.
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Jlozuueckoe monkoeanue WCTONB3yeTCS UL
VSCHEHHSI CMBICIIa HOPMBI TPaXJAaHCKOTO TIpaBa IIpH
ITOMOIIIN MCCIIETOBAaHMS YIOTPEOIIEMBIX B HEM ITOHITHH
U CBSI3U MEXAYy HUMH. HampumMep, B COOTBETCTBHH CO CT.
83 TK KP ropuandeckuM JIAIIOM  TMPU3HAETCS
opraHuzanys, KOTopas uMeeT B COOCTBEHHOCTH,
XO3AWCTBCHHOM BEJCHHM WM OINCPATHBHOM YIIPaB-
JICHHH 000COOJICHHOE MMYIIECTBO M OTBEYACT IO CBOMM
00s13aTeNbCTBAM 3TUM HMMYILIECTBOM, MOXKET OT CBOETO
UMCHH TPUOOpeTaTh U OCYHICCTBISATH MMYIICCTBEHHBIC
U JIMYHBIC HEUMYIIECTBCHHBIC NpaBa W OOSI3aHHOCTH,
OBITH UCTIIOM W OTBETIYHUKOM B CY/IE.

BozHuKaeT BOmpoc: MOXKHO JIM O OPTaHU3AIISIMA
MOHUMATh W akKIMoHepHoe obmecTBo? [Ipm moMormm
JIOTHYECKOTO TOJIKOBAHUS NIPUXOAMM K MOJOXKHUTEIb-
HOMY pEIIeHHUIO TAHHOTO BOIPOCa.

Cucmemamuueckoe moaKoganue XapaKTepu3yeTcs
TEM, YTO CMBICII HOPMBI TPaXKIAHCKOTO MPaBa YSACHICTCS
MIOCPEACTBOM  COINOCTAaBJICHHS €ro C  JAPYIHMH
HOPMATHBHBIMU aKTaMH, OIPEACICHUS €ro Mecra B
cUCTeMe IpaXkJaHCKOro 3aKoHOAaTenbcTBa KbIprei3ckoit
Pecniy6mmmkn. Hanpumep, B cr. 63 'K KP  He yka3zano,
BIpaBe JM HECOBEPIICHHOJIETHHE B BO3pacTe JI0
YeTBIpHAANATH JIE€T CAMOCTOSATENFHO OCYIIECTBISTh
IpaBa aBTOpa MPOM3BEACHUS HAYKH, JUTEPATyPHl HIN
HCKyCCTBA, M300pETEHHs WIN OXPaHAEMOTO 3aKOHOM
pe3yJibTaTa CBOEH MHTEIIEKTYaIbHON NEATENBHOCTH.

ComnocrtaBuB c¢1r.63 TK KP co cr.61 T'K KP,
NpU3HAOLIeld TPaBO CaMOCTOSTENBHO OCYLIECTBISITH
IpaBa aBTOpa MPOU3BEACHUS HAYKH, JUTEPATYPHI WU
HCKYCCTBa, HM300pETEHHMs WIM OXPaHSIEMOr0 3aKOHOM
pe3yibTata CBOEW WHTEIUICKTYalIbHOW JIESITEIBHOCTU
TOJIBKO 3a HECOBEPUICHHOJIETHUMH B BO3pacTe OT
YEeTHIPHAMIATH JIO BOCEMHAJNATH JIET, CJICIYeT, 4TO
9THM IIpaBOM HE HAJICNCHBl JIMIa, HE JOCTHTIINE
YeThIpHAAIATHIICTHETO BO3pacTa.

Hcmopuueckoe monkosanue TPENCTABISIET cOO0i
BBIICHEHHE CMBICIa HOPMBI TPa)XIaHCKOTO TIPaBa,
HUCXONd W3 TeX WCTOPHYECKUX YCIIOBHH, KOTOPHIE
BeI3BaIM ero K km3Hu. Tak, ct. 482 'K KP 1964 1. o
BO3MELIEHNH BpeJa, IOHECEHHOTO TIPH  CIIACCHUH
COIIMANIMCTHYECKOTO0 ~ UMYIIECTBA, MPUHUMANACh B
YCIIOBUSIX TOCHOZCTBA COLMAIMCTHYECKOH COOCTBEH-
HOCTH, NPEAINOJIaraloero MHOBBIIICHHYIO CTEIECHb e
sammThel. [lo3TOMY JnaHHas HOpMa HE MOTIJa MpH-
MEHATBCS B CIIy4ae CraceHHs JINYHOW COOCTBEHHOCTH.

B Hactosimee Bpems corimacHo cT. 4 KoHcTUTyIHMH
Keipreizckoit PeciyOnuky B Hameit ctpaHe MpHU3HAIOTCS
M 3aIIMIIAIOTCA YacTHas, TOCYJapCTBCHHAs, MYHHIIH-
najgbHas M uHbBIE GOopMBI coOCTBEHHOCTH. KBIprbI3cKas
Pecriybnmuka  rapaHTHpyeT — pasHooOpaszue  (opm
COOCTBEHHOCTH M WX PaBHyI IPaBOBYIO 3alIUTY?, T.e.
HU onHa M3 (OPM COOCTBEHHOCTH, IPU3HAHHBIX IO
Koncrurynuu B Keipreizckoii Pecniyomnmke, He npusHaeT
COLMATMCTHYECKYIO COOCTBEHHOCTh M TakUM 00pazom
yka3zaHHas B cT. 482 T'K KP 1964 r. HopMa He MOXxeT
MPUMEHSATCS HE TOJNBKO IMOTOMY, YTO €€ JCWCTBHE Ha
tepputopun Keipresckoit PecrryOonmku He momyckaercs,
HO U 110 CYIIECTBY AeJa.

B 3aBucumoctH 0T 00BEMa TOJIKOBAaHHE OBIBAET
TpeX BHJIOB: OYK6aIbHOe,  OcpaHuyumenvhoe H
pacwupumenvhoe.

Bykeanvnoe — TONKOBaHME, IPH KOTOPOM TpakIaH-
CKHM 3aKOH TPUMEHSETCS TOTJa, KOTJa CMBICT 3aKOHa
TOYHO COOTBETCTBYET €TI0 TEKCTY.

OzpanuuumensHoe — TOIKOBAHHE, NPH KOTOPOM
CMBICJT TPaXIAHCKOTO 3aKOHA CIIAYeT IMOHUMATh Ooliee
y3K0, YeM 3TO CIIEAYET U3 ero OyKBaJIbHOTO TEKCTA.

Pacuupumensnoe — TOJIKOBAaHUE, TPU KOTOPOM
CMBICJT TPAXKJAHCKOTO 3aKOHA CIICAYEeT MOHUMATh ILIHpE,
9eM 3TO CJIEJyeT U3 TEKCTa.

IIpumMeHeHHe TPaKIAHCKOTO 3aKOHOIATEJIbCTBA
no a”ajoruu. Hepenko BO3HHMKAOT TakWe WMYIIECT-
BEHHbIC M JIMYHBIC HEWMYIICCTBEHHBIC OTHOIICHHUS,
KOTOphlE HE WMEId MecTa B MOMEHT NPHHATHSA
COOTBETCTBYIOIIETO TPaKIAHCKOTO 3aKOHA IJIMOO He
ObUIM YYTCHBI 3aKOHOJATEJCM, KOTJa TaKOW 3aKOH
MPUHUMAJCS, T.€. OTCYTCTBYET HOpMa, IPSMO periiaMeH-
TUpYIOIIAs  JaHHOE  OOINECTBCHHOEC  OTHOIICHHE,
OOHApYKUBAIOTCSI MPOOETBl B TPa)JTaHCKOM 3aKOHO-
JaTeIbCTBE, KOTOPBIC HEOOXOUMO YCTPAHHUTb.

OTH mpoOensl BOCIONHAIOTCS MyTeM HPUMCHCHUS
aHAJIOTMHM 3aKOHA M aHaJoTuH TpaBa. IIpuMeHeHHe
aHAJIOTHH JIOMyCKAeTCsl JIMIIb KakK KpadHsas Mepa
BOCTIOJTHEHHS TIpo0Oeria 3aKOHa, eCJIM TaKod MpoOesr He
MOJKET OBITh BOCIIOJHEH HU IIyTeM TOJIKOBaHHS 3aKOHa,
HU 00BIYasMU, HY MIPABUIIAMH JIEJIOBOTO 000pOTA.

Cornacno ct.5 T'K KP B ciydasx, xorga Bxozsiuue
B MPEIMET TPAXKTAHCKOTO IIpaBa HMYIICCTBEHHBIC U
JUYHBIC HEHMYIIECTBCHHBIC OTHOIICHUS TPSAMO HE
YpEryJIUpOBaHbl 3aKOHOJATEIHCTBOM HIIH COTJANICHHEM
CTOPOH W OTCYTCTBYET NPUMCHHUMBIA K HUM OOBIYaif
JICIIOBOr0 000pOTa, K TAKHUM OTHOIICHHSM, MOCKOJBKY
9TO HE TMPOTUBOPEYUT WX CYIIECTBY, HNPUMEHSIETCS

HOpPMa TpaXJaHCKOTO 3aKOHOAATENbCTBA, PEryJH-
pyromIas CXOAHBIE OTHOLICHUS (aHAJIOTHS 3aKOHA).
Ananoeuss 3akoHa — 3TO CIOCOO BOCIOJHEHUS

npo0esioB B 3aKOHOJATENbCTBE, KOIJa MPaBOMpPHME-
HHUTENIb HCIOJIb3YEeT HOPMY, OTHOCSIIYIOCS K CXOJHOM
CUTYAIIHU.

JUis mpUMEHEHHUsT aHAJIOTHH TPAXKIAHCKOTO 3aKOHA
HEOOXOIUMBI CIICAYIOIINE YCIOBUS:

1) oTHOUICHUS, TTOAJICIKAIINE YPETYIUPOBAHUIO, TIO
CBOMM TIPU3HAKAM BXOJAAT B IPEJAMET T'PaXKIAHCKOTO
npaga;

2) OTHOIIEHHUS HE YPETYIHMPOBAHO TPAKTAHCKUM
3aKOHO/IaTEJIbCTBOM HJIHM COTJIAIICHUEM CTOPOH;

3) oTCyTCTBHE MPUMEHHMOTO K 3TUM OTHOIICHHUSIM
00bIvast IEI0BOTO 000POTA;

4) HaM9Ire HOPMBI MTpaBa, PEryIUPYIONIeH CXOIHbIC
OTHOIIICHHS;

5) HenpoTHBOpEYHE MPUMEHECHHS aHAJIOTUU 3aKOHA
CYIIECTBY MOJICKAIIUX YPETYIUPOBAHUIO OTHOIIICHHIA.
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B cootBerctBum 1n.2 ct. 5 'K KP npu HEeBO3MOX-
HOCTH WCIIONIb30BaHMS AaHAJIOTMH 3aKOHAa TIpaBa H
00513aHHOCTH CTOPOH OIMPENEISIOTCS MCXOA M3 00IuX
Ha4JaJl W CMBICTIAa TPaXTAHCKOTO 3aKOHOAATENbCTBA
(amamorust mpaBa) W TpeOOBaHUK TOOPOCOBECTHOCTH,
Pa3yMHOCTH ¥ CIIPaBEJTUBOCTH.

O0mme Havyana TPaXTAHCKOTO 3aKOHOJATEIhCTBA
chopmynupoBanel B c¢r. 1 'K KP u mom cmbiciom
IPaXIAHCKOTO 3aKOHOJATEIbCTBA MOHUMAKOTCS Xapak-
TEPHBIC YepPTHl NpPEAMETa M METOJa TIPakKIAHCKOrO
mpasa.

TpeboBanusi AOOPOCOBECTHOCTH, pa3yMHOCTH H
CIPaBEIJIUBOCTH SIBIIAIOTCS OICHOYHBIMH KPHTEPHIMHU.
Ux comepkanme TpeOyeT KOHKpPETH3aMH B TpOIEcce
npumerenns ['K cynoMm, moka ke ocTaeTcs OOJIBIION
MIPOCTOP IS CyAeOHOTO YCMOTPEHHSI.

OcHOBHOE 3HaYCHHUE JaHHOH HOPMBI B TOM, YTO OHA
3aKpEIUIICT MPE3YMIIIUI0 JTOOPOCOBECTHOCTH, pa3yM-
HOCTH JICHCTBUH YYaCTHHKOB TpPaXKIAaHCKUX MPaBO-
OTHOIICHWA W COCTABICT OOIICYNOTPEOUTEIBHYIO
dbopMyiy TpH XapaKTEPUCTUKE TMPEIEIIOB OCYIIECTB-
JICHHUs TPXKTAHCKUX TpaB. [[puMeHeHHEe TpakIaHCKOTO
3aKOHOJATEIhCTBA [0 AHAIOTHH, OTrPAHHYHBAIOIICE
TpakIaHCKHE TpaBa W YCTaHABJIHMBAIOIIEe OTBETCTBEH-
HOCTB, HE JIOITYCKaeTCS.
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