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MOJCYJTHOCTh BOEHHOTI'O CYJIA KbIPT'BI3CKOM PECITYBJINKH
(mpo6Js1eMbI 1 BONIPOCHI)

[TomcyqHOCTD YTOIOBHBIX JET - 3TO TaKHMe MPU3HAKU M CBOMCTBA JieNa, 10 KOTOPHIM peIIaeTcs BOIPOC O TOM, B
KaKOM KOHKPETHOM CyJIe B B KaKOM COCTaBe 3TOTO CyJia OHO (TaHHOE JIEN0) JODKHO PAacCMaTpPHBATHCS.

OnpenenuTs MOACYIHOCTD - 3HAYUT ONPEACIHUTh TOT CYA, B KOTOPOM JOJDKHO pazOupatses aemo. OmnpenennuTts
TaKXKe U ero COCTaB.

Bonpoc o cocraBe cynma, pa3Ouparoero KOHKPETHOE JIENO0, - SBICHHE HOBOE JJISI COBPEMECHHOTO YTOJIOBHOTO
cymorpousBojacTBa. W 3akoHomatenem o0 3TOM HE OrOBapHBaeTCs, HO JaHHBIA (DAKTOp COCTaB Cylda MMEET CBOU
ONpENICIICHHBIA HE pELICHHBIH Bompoc. Tak, Kak HMMEHHO HApOJ B TMOCICJHES BpEeMs MpPOSBISICT HE JOBepUe
OoJIHOCOCTaBHOMY cynmy. M mosToMy Hamu OymyT NpeanaraThCsi PacCMOTPEHHUS YrOJNIOBHBIX JIET KOJUICTHAIBHO
podeCCHOHATIaMH CYbSIMH WM C YIaCTHEM IpeAcTaBUTeNeil 00IecTBeHHOCTH.

Hctopusa cyneOHOro mpomecca B CyJax BCEX YPOBHEH Ui BCEX YTOJIOBHBIX JA€J, PacCMaTPUBABIIUXCSA IO
MepBOM WHCTAHIIMM, CYIIECTBOBAN CTaHIAApTHBIM "Habop" cymel - OomWH CyIbsA-TPOGECCHOHAT W JIBa HAPOIHBIX
3acemarens. [loaToMy Bompoc 0 cocTaBe cy/ia He BOSHHUKAI.

Bormpoc o cocTtaBe cyma nmpuobpen mpakTuueckoe 3BydaHue B Poccuiickort denepanuu 1mocie IpUHATHS B Mae
1992 roma 3axkoHa, JAOMYCTHBIIETO EAMHOJMYHOEC PACCMOTPEHHE YTOJNOBHBIX neil, a B mione 1993 roma - 3akoHa,
MPEyCMOTPEBIIETO BO3MOKHOCTE 00pa30BaHUs CyAa MEPBON MHCTAHIIMH B COCTaBE TPeX MPO(ECCHOHANBHBIX CyAeh
WIH B COCTaBe OJHOTO MPO(ECCHOHANBLHOTO CyIbH W JIBEHAIUATH MPUCSKHBIX 3acemarteneii. C y4eToM 3TOrO
00CTOSATENLCTBA B HAIIM JTHU MPH ONPEACICHUU MOHATHS "moacyaHocTs" B PD Bcerna HE0OXOAMMO MOMHUTH O TOM,
YTO JAHHOC TOHATHE HEPa3phIBHO CBS3aHO HE TOJNBKO C KOHKPETHBIM CYAOM, KyJda JeNo JOJDKHO IONacTh Ha
pa3duparTenbpCcTBO, HO U € €ro cocTaBoM BEIOOp cy/na, e TOMIKHO pacCMaTPUBATHCS JIEII0, U ONPEICICHUE Ero COCTaBa
BaXKHBIC MPEIOCHUTKY JUIS PeaTH3aliy IPYU PACCMOTPEHUH U Pa3PEIICHHUH JIeNia MPUHIIKITA TOJHOTHI, BCECTOPOHHOCTH
U OOBEKTHBHOCTH. 37ieCh HE TOCIEIHIOI PONb HrpaeT M OoOecleueHHe CBOCBPEMEHHOCTH BBIHECEHUS HTOTOBOTO
cynebHoro pemnieHust (mpuroBopa). I[lomoOHBIE TPEANOCHUIKM TaKKe SBIAIOTCS 3(PQGEKTUBHBIM  CPEICTBOM
CIOCOOCTBYIOIINM TOMY, YTOOBI KOHKPETHOE YTOJIOBHOE JIEJI0 PACCMATPHUBAIOCh M PAa3peIIajoch CYAOM 3aKOHHBIM,
KOMIICTEHTHBIM, HE3aBUCHUMBIM U OECIPHUCTPACTHBIM, KaK TPEOYIOT aBTOPUTETHBIE MEKIYHAPOIHBIEC JOKYMEHTHI.

3akoHonmatenscTBO KeIpre3ckoir PecmyOmuku ompenenseT 1Ba BHAAa MOACYAHOCTH. JTa IMEpCcOHANbHAS H
TePPUTOPHANBHAS TOACYAHOCTH. I3 TNPemIoKEeHHBIX TMOACYIHOCTEH UIsi BOCHHOTO CyAa SBJSICTCA NPUCYIIHM
MEPCOHATbHAS MOJCYIHOCTh, TAaK KaK KMCHHO IIEPCOHAJbHAs IOJACYIHOCTh BBIICIACT BOCHHOTO CyAa Kak
cnenuanbHOro cyna. IlepcoHanbpHas TOACYAHOCT, BoeHHOro cyaa Keipreisckodr PecnyOnuku —ompenensiercs
MpU3HAKAMH, OCOOCHHOCTSMHU JIMYHOCTH OOBHHSACMOTO W TOJCYAMMOro. Bo BHHMaHHWE NPUHUMAIOTCS TaKue
MEPCOHABHBIC CBOWCTBA JIUIIA, MPUBJICEKAEMOT0 K yrOJOBHOW OTBETCTBEHHOCTH, KaK €r0 IMPUHAICHKHOCTh K YHCITY
BOCHHOCITYXKAIIIUX, & TAKXKEC BOMHCKOEC 3BaHHME WM JOJKHOCTHOE MOJIoXKeHHE. [lo mepBOoMy W3 Ha3BaHHBIX CBOWCTB
OTIPENIEISIOT, OTHOCUTCS JIM JAHHOE AENO0 K BEJACHUIO BOSHHBIX CyJOB. UTO KacaeTcsi BTOPOTO CBOICTBa (BOMHCKOE
3BaHHE WIH JOJHKHOCTHOE ITOJIOKEHHE), TO OHO MPHOOpeTaeT 3HaYeHHe, KOT1a Hy>KHO H30paTh TOT KOHKPETHBIA CyA B
CHCTEME CYZOB, I/Ie JOJDKHO PacCMAaTPHBATHCS TaHHOE JIENI0, T.€. OIPEACIHUTD ITOACYIHOCTb.

[Moacyanocts BOeHHOro cyaa ycTaHaBiuBaeTcs B craThsix 11-20 TlonoxkeHuss 0 BOEHHBIX TpI/I6yHaHaX1,
KOTOPOE, XOTSI U MPOJIOJDKACT NECHCTBOBATh, JOJDKHO MPUMEHSATHCS C YYETOM PaJUKATIbHBIX MEPEMEH, MPOU30IIEIIIX
niociie coObrTrii koHma 1991 - nagana 1992 ronos. Kak u npesx/ie, BOGHHBIM CyJaM IOABEIOMCTBEHHBI YTOJIOBHEIE JIea
0 TIPECTYIUICHHUAX, COBEPIICHHBIX, KaK MPABWIIO, BOCHHOCIYKAIlUMH, MOHATHE KOTOPHIX IlojoKeHHe O BOEHHBIX
TpuOyHanmax He naeT. He maeTcs oHO MCUEpTBIBAIOINIE U B APYTUX 3aKOHOJATENBHBIX aKTax, B TOM ducie cT. 354 VK
KP. O ero conmepxaHuy MOKHO IIOJIYYUTH O0JIee WM MEHEe ITOJTHOE TIPEICTABIICHHE JIUIIb ITOCTIe aHAJI3a HECKOIBKIX
HOpMaTHBHHEIX akToB: 3akoHa KP "O craryce BoeHHOocmyxamux" oT 2009 roma. B cooTBeTCTBHM CO BCEMH ITHMH
MPEANUCAaHMSIMI BOCHHOCITY)KAIlIIMHA TIPU3HAIOTCS JIUIA, MPOXOIIINE OCOOBIM BHA TOCYAapCTBEHHOH CIyX OBl B
Boopyxennbix Cutax KP, morpaHuyHbIX BOCKaX, BHYTPEHHUX BOMCKAaX U APYTHMX BOMHCKUX (OPMHUPOBAHUIX, HYKHO
eme OBITh OQHUICPOM, TPATOPIIUKOM, MHUYMAHOM, KypPCAHTOM BOCHHOTO OOpPa30BaTEIBHOTO YYPESIKICHHUS,
Mpo(ECCHOHATBHOTO  00pPa30BaTEIBHOTO  YUPEXKICHUS, CTapUIMHOMN, CEpXKAHTOM, COJIJATOM WM MAaTpPOCOM,
MOCTYNHUBIIMM Ha BOCHHYIO CIIy)KOY MO KOHTPAKTy WM NPH3bIBY. K BOCHHOCTYXAIIMM NPUPABHUBAOTCS JIHIIA,
MIPOXOASIINE BOCHHBIE COOPBI.

B BOCHHBIX cynax B KadecTBE MOJACYIMMBIX MOTYT OKa3aThCs M HE BOEHHOCHyxamme. [103ToMy K WX BEICHHUIO
OTHECEHBI TaKXe JIea: 0 MPECTYIUICHUSIX MPOTHUB YCTAaHOBIEHHOTO MOPSIKA HECEHUS CIYKObI, COBEPIICHHBIX JTUIIAMHU
HAYaJIbCTBYIOIIETO COCTaBa HCIPABUTENBHBIX YUYPEKICHUH YTOJIOBHO-HUCIIOHUTENFHOW CHCTEMBI MUHHCTEpCTBA
BHyTpeHHHX nen KP; 000 Bcex TpyNIIOBBIX MNPECTYIUICHHUAX, €CIM XOTS OBl OJWH W3 MOACYAWMBIX SBISETCS
BOCHHOCITYKAIIIM; O HECKOJIBKHUX MPECTYIIICHUSX, €CIIN XOTS OBl OHO U3 HUX MOJACYIHO BEHHOMY CYAY.
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W3zydenue npoOiieMbl OJCYIHOCTH BOCHHOTO Cy/ia IOKA3bIBACT HA HCOOXOUMOCTh BHECCHUS PsiJl M3MCHCHUH U
JIONOJIHEHUM B 3akoHozarenbcTBo KP, rae perynupyercss MOACYIHOCTh BOEHHBIX cyaoB. IIpakThka moka3bIBaer,
HMEIOTCA PSI BOIIPOCOB, KOTOPEIE HE YPETyIHPOBaHBl 3aKOHOJATEIHCTBOM Hamleh pecrryonuku. K mpumepy: OcoOsiMu
IIpaBWJIaMU OIPEAEAETCs NOJICYIHOCTh B BOEHHBIX cylax Poccuiickoil @epepanuu, Koraa BOHCKa Haxo4sTcs 3a
npenenamu Poccun. Hampumep, Cormamenue, 3akimiodeHHOe ¢ PecmyOnmkoit MommoBa, mpemycMmarpuBaeT oOriee
MPaBUJIO, YTO JIMIA, BXOMSIINE B COCTAB POCCHIICKMX BOMHCKHX (DOPMHUPOBAHHWN (BOCHHOCTYXANINE M TPaKIaHCKHUN
MepCOHaT BOMHCKHX (OPMHPOBAHMM W3 dUHCIa TpaxnaaH p¢), W WICHBI HX ceMeil MOIDKHBI HECTH YTOJOBHYIO
OTBETCTBCHHOCTH 110 MOJIZIOBCKUAM 3aKOHAaM, U JIeJia O COBEPIICHHBIX UMU MPECTYIUICHUAX MOJJICKAT PACCMOTPCHHIO B
MOJIZIOBCKUX CyJaX. HO 3TO 00llee MpaBWJIO HE PacCHpOCTPAHSETCs Ha CIydad, KOTJa Ha3BaHHBIC JIUIA COBEPIIAIOT
MPECTYIUICHUST B MECTaxX TUCIIOKAIMKA POCCUUCKUX BOMHCKUX (DOPMHUPOBAHUH, MPECTYIUICHUS MPOTUB POCCUICKOMN
(denepanyu Wi MPOTUB JIUII, BXOIAIIUX B COCTaB POCCUHCKUX BOMHCKUX (POPMHUPOBAHUM, BOMHCKUE TPECTYILUICHUS, a
TaKXKe IMPH UCIOJHCHUH JODKHOCTHBIX U CICHHANBHBIX OOS3aHHOCTEH. Jiela O TaKUX MPECTYIUICHHUSX IOJACYIHBI
pOCCHIICKMM BOEHHBIM cyaam [1].

Taxxe 3akoHomarenscTtBoM KP He yperynmupoBaH Ha Haml B3TJISI OCOOBIM ciydail BIHSHHS IIEPCOHAIBHOTO
(dakTopa (IOHKHOCTHOTO IOJIOXKEHHsI) Ha TMOACYAHOCTh YTOJIOBHOTO Jeja, TAE SBISIETCS MPaBUiIo 00 OINpeleIcHUH
MTOJICYJHOCTH JEJI O TIPECTYIUICHISIX, COBEPIICHHBIX BOCHHBIMH CYIbSIMH.

Crierndrka paccMOTPEHHS YTOJOBHBIX [Ie B OTHOMIEHHH OQUIEPCKOTO cocTaBa TpeOyeT THOKOCTH B
OTIpEe/ICICHNH TOJACYIHOCTH. YTOJIOBHBIE Jefla, OTHECEHHBIE K BEACHHIO BOCHHBIX CYNOB, MOACYAHBI TaKUM CyAaM
Pa3IMYHBIX YPOBHCH 3BEHBEB, T.C. B alCUIAIMOHHON, KAaCCAlMOHHOM MW HAJ30pHOW wuHCcTaHmd. KOHKpeTHO
MOJICYTHOCTh ONPEACISACTCS C YIETOM HECKOJIBKUX (DaKTOPOB, CPEIH KOTOPHIX OJHUM M3 OCHOBHBIX SIBJIICTCSI BOMHCKOE
3BaHHC W JOJDKHOCTHOE IIOJIOKEHHUE JIUIA, IMPHUBICKACMOTO K YTrOJOBHOH OTBETCTBEHHOCTH. JTa JIMHUSA YETKO
npociexuBaeTcs B [TonoxeHnn o BOCHHBIX TpuOyHanax [2].

Ha mam B3misag TpeOyeTcs M3MEHCHHS W JOMOJTHCHHS B 3aKOHOJATEIbCTBE B ONPEACICHHUU MOICYIHOCTH
BBIIIECTOSIIIUM CYZOM YTOJIOBHOTO JieNa, MOACYJHOIO HIZKECTOSIEero cyda. JlaHHoe M3MeHEeHue JacT BO3MOKHOCTh
MPUHATH K CBOEMY IIPOM3BOICTBY B KadecTBE CyJa NEPBOM HHCTAHIMK JI000€ YTOJNIOBHOE MEJ0, IOJICYTHOE
HIDKECTOSAIIEMY CyIy, IPY HAJTMYHUHU XOJaTalCTBa OOBUHAEMOTO.

Nmeertcs mpemioskeHNe B 9acTH pa3pemieHus OSCIPensITCTBEHHOTO MEepeHeceHHe el 0CO00H CI0KHOCTH WIIH
ocoboro obmecTBeHHoro 3HadeHnsa B BepxoBuslit Cyn KP mo ero nHnmatnse, nHANMAaTHBE [ '€HEpatbHOTO MPOKYypopa
WIH €T0 3aMECTHUTENSI, IPY HAJTMYUH X0JaTaliCcTBa OOBUHAEMOTO.

TpebyeTcs mpexycMOTpEHHSI BO3MOXKHOCTH TIepeadyd YTrOJIOBHOTO Jejia He B BBIIECTOSIINN CyJ, a B APYron
cyn Toro ke ypoBHs. [lannas HopMma YIIK OynmeT paspemaTs OCyIIECTBIATh Iepeiavyy B OTACIBHBIX CIIy4asx C IEIbIO:
HauboJee OBICTPOro, TIOJHOTO ¥ OOBEKTUBHOI'O PACCMOTPCHUS Je)a; HAMIYYIIEro 00SCIeYCHUsT BOCIIUTATEILHON pOJIn
cyneOHOro pa3duparebCTBa JIea.

Pemmenne o mepemade yrojaoBHOrO Jeia U3 OJHOTO CyJda B JPYroil B Mpeienax PeciyOIuKH, 00JIACTH MOXKET
OBITh IPHUHATO TOJBKO MpezceaareraeM BepXoBHOro cyia pecnyOauKy.

IMpennoxenne x koppektrpoBke B YIIK KP u cyneOHON mpakTuku, Kacaromelcsi M3MEHEHHUS IOJICYIHOCTH
YTOJIOBHBIX JET, - 3TO TOJNBKO NEepBHIN Imar. B mampHeimemM Ha Haml KM3HB 3aCTaBHUT 3aJyMaThCs, K MPUMEpPY, W HaJ
TeM, KaK JOJDKHO BBISBIITBCS COTJIACHE TN Hecorjacue IMOJCYAMMOTO Ha Ieperady ero JAejia B BBIIECTOAIINHA CY
WJIM CY] TOTO K€ YPOBHS, C COOJIIOIEHNEM KaKO# MpoIeypbl BO3MOXKHO MPUHSITHE COOTBETCTBYIOIIETO penieHus [3].

Bo u36exanne Bomokutsl YIIK KP mpemyiaraem ycTaHOBUTE psill IPYTUX MPaBUII, TPU3BAHHBIX YIIOPSIOYNBATH
nepeaady Aed W3 OJHHUX CYAOB B APYTHE: €CIU CyAbs 0 Hadaia pa3OMpaTeNbCTBa Aejia MO CYIIECTBY MPUXOIHT K
BEIBOJIY, YTO OHO JIOJDKHO PAaCCMAaTPHUBATBHCS IPYTUM CYIOM, TO OH JOJDKEH HAMPaBHUThH €r0 B TOT CYJ, KOTOPOMY OHO
MOJICY/THO; €CJIM TaKoe OOCTOSATENLCTBO OOHAPYKUBACTCS MOCIE Havyasia pa3OUpaTeNbCTBA JIeia MO CYIIECTBY, TO €ro
mepefaya B JAPYrod Cyn HE oOs3aTenbHa TpPU YCIOBUM, YTO HAa TMepefade HE HACTaWBACT IOJICYIUMBIN; TpH
YCTaHOBIICHUH B XOJ€ CyJIcOHOTO pa30HpaTeabCcTBa TOTO, YTO PACCMATPHBAEMOE JICIO MOJCYIHO BEIIICCTOSIIEMY, OHO
JIOJDKHO OBITh HAINPABIICHO IO IMOJCYJHOCTH, HAYaTOC PACCMOTPEHUEM JEJO0 B BBIMICCTOSIIEM CYyIe HE MOJJICHKHT
nepenadye B HIXKECTOALIUHN CY/I.

W3 BBIIEW3NIOKEHHOTO BUAHO, YTO, HMOACYAHOCTH BOCHHOTO CyZla MMEET PsI BOIPOCOB W MPOOIIEM, KOTOpHIE
OJDKHBI  pa3perraTtbesl 3aKoHoAaTesneM. Tak, Kak OTCYTCTBHE HOPMATHBHBIX HMCTOYHHMKOB W MpPOOENBl B 3aKOHE
MIPEJOCTABIISET PSIJ CIOKHOCTH B OCYIIECTBICHHUS IPABOCY NS BOCHHBIMH CyIaMHU.
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