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Myxuoounog A.

YYACTHUA BAIIUTHUKA B ITIPEJABAPUTEJIBHOM CJIEACTBHU
N CYJAEBHOM PASBUPATEJIBCTBE - 'TAPAHTUSA 3AILIUTHI
ITPAB OBBUHAEMOI'O 1 ITIOACY AUMOTI'O

Pa3paboTka OCHOB [eSITEIBLHOCTH aJBOKATOB, BBICTY-
MAIOIIKX B CyA€ B Ka4eCTBE 3alIUTHUKOB, NPEACTABISCT
OOJIBIITYI0 CIIOXKHOCTh BBHJY CIENH(HYECKOTO Xapak-
Tepa 3Toi aesTenbHOCTH. OOIIEU3BECTHO, 4YTO, OCY-
LIECTBIIASA 3aIUTy B YTOJIOBHOM IIpoOlLiecce, aJBOKaTypa
WCXOIUT W3 TPUHIMIA HEIOMyCTUMOCTH TPOTUBO-
[IOCTaBJIEHUsI UHTEPECOB oOOLlecTBa M JIMYHOCTH,
3aWHTEPECOBAHO B  JCHCTBUTEIBHO  CHPaBEATUBOM
OTCTaNBaHUH 3aKOHHBIX HHTEPECOB OOBUHSIEMOTO, YTOOBI
B KOHEYHOM HTOr€ HOOHUTHCS CIIPABEIUIUBOIO OCYXKIE-
HUS, 4TO SIBJISIETCSl HOPMAITBHBIM SIBIICHHEM, TaK, Kak, He
MPaBWIBHBIA TPUTOBOP HAHOCUT TSDKENBIM YpOH HE
TOJIBKO HEOOOCHOBAHHO OCYXKJCHHOMY, HO U OOIIECTBY B
LEJIOM.

AJIBOKAT MOCJIEI0BATENIBHO U MPUHLUUIHAIBHO 3aIlU-
mas 4eloBeKa, OOBHHSIEMOIO B COBEPIIEHUM NPECTYII-
JICHHs, HENPUMHUPUMO OTHOCHUTCS K MPECTYIUICHUIO U
HUKOT/Ia HE ONpaBjbIBaeT npectymuienue. Ho npu stom
OH OTYETIIUBO CO3HAET, YTO OOSI3aHHOCTH, JieXKAIas Ha
aZIBOKaTe 3aKJII0YaeTcs UMEHHO B 3alllUTe OOBHHAEMOTO,
B IPEIOCTABICHUU CYAY apryMEHTOB, KOTOpPHIE MOT'YT
OTIpaB/IaTh €ro YaCTUYHO, ONPOBEPTHYTH OOBUHEHHE WIIN
CMSTYUTH OTBETCTBEHHOCTb MOJICYAMMOTO.

VYdyacTre 3alIMTHUKA B TIPEIBAPUTEILHOM CIIEACTBUU
U CymeOHOM pa30HpaTeNbCTBE MPEACTAaBISECT COOOMH
HEOOXOIUMYIO M IEHCTBEHHYIO T'apaHTUIO IpaB OOBU-
HSIEMOT'0, HEO0OXO0AUMOE YCIIOBHUS OCYLIECTBICHHUS PABO-
cynus. Bonee Toro, y4acTue 3allUTHHKA B YTOJOBHOM
mpoliecce 0TBEYaeT HPAaBCTBEHHBIE MOTPEOHOCTH HAIIETO
HapoJia B CIIPaBENINBOCTH.

Hepenko Hamu (akT OpuUBIICUYCHUS OOBHHSIEMOTO K
YTOJIOBHOM OTBETCTBEHHOCTH BOCIIPMHUMAETCS UM Kak
*)u3HeHHas karacTpoda. OcoOeHHO OCTPO 3TO YYBCTBYET
YeJIOBEK, MPEXkAe XUBIIUI JOCTOMHO M TEHNEepb OTCTY-
nuBmmiics. OH BO BIACTU CTHINA, CTpaxa, B TIIyOOKOM
IyIIeBHOM CMSTEHHH. B OONBIIMHCTBE CIlydaeB OH
HEJIOCTaTOYHO OCBEAOMJIEH O CBOMX IpaBax u
mpolieccyaibHBIX TapaHTHAX. M kak ObI ciieoBaTeNb HU
ObLJI, OOBEKTUBCH, OOBUHSEMBIH 4acTO HE MOXET M000-
POTh BCEMHU HACTOPOXKEHHOCTSIMM, OH JJAJIEKO HE BCErAa B
COCTOSIHUU CcOOpaThcs ¢ MBICHSMH. Eciu ucxomuT u3
peanbHOCTH, HENb3sl 0XKHUIATh, YTO OOBUHSAEMBII BO BCEX
ClIydasix CyMeeT IpaBWJIBHO OCYXKAaTh CBOE IPaBO Ha
3alIUTy, OTHICKATh CMSTYAIONINE BUHY OOCTOSTEIBCTB,
TOJIKOBO ¥ 0OOCHOBAaHHO OTIPOBEPTHYT OOBHHEHHE, €CIIU
K TOMY HMEIOTCS OcHOBaHMS. KOHEYHO, BCECTOpOHHE
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UCCIEI0BaTh JIEN0 00s3aHbl U CIeA0BaTeNb U CYA, HO 3TO
HE TONBKO HE WCKIIOYaeT, HO MU JelaeT 0cobo
HEOOXOAMMBIM y4YacTHEe B TIPOM3BOACTBE IO JAECIY
KBaIM(HUIUPOBAHHOTO IOPUCTA, YMOIHOMOYEHHOTO H
00s13aHHOTO TMPO(ECCHOHANBHO 3all[UIIATh 3aKOHHbIE
HHTEpEChl 0OBHHAEMOT0, IIOMOTaTh, MY OCYIIECTBIIATH,
cBoM npaBa. HeCOMHEHHO, y4acTue 3allUTHUKA CIIY>KUTh
OJTHOM M3 CEephE3HBIX T'APAHTHI OT BO3MOXKHBIX OIIHOOK
ciefoBaTens U Cyla. 3allUTHUK JOJDKEH JeNaTh BCE,
YTO JOMYyCTUMO IO 3aKOHY, 4YTOOBI TIPEeJOTBPATUT
BO3MOKHOCTh ~ OMMOKH TPH  paccleloBaHUM U
paspelleHny YroloBHOro fena. Ecmu ommbKy HOmycTHI
clenoBaTenb, TO JaXe €CIM OHa Oyaer, IOTOM
YCTPaHEHO CyJOM, OHa MPHYHHUT TOKEIYI0 AYIIEBHYIO
TpaBMy, oOBuHseMoMy. Ho Benp He HCKIIOYEHA WU
BO3MOXHOCTb TOTO, YTO CyA HE YCTPaHHTh OIIMOKU
clienoBaTens, a TOBTOPUT €€ u OydeT BBIHECEH
HE3aKOHHBII IPHUTOBOP, OT YEro MOCTPaJaloT MHTEPECH
00BUHIIEMOTO0, IPABOCYIUS M OOIIECTBA.

JlocToMHCTBO,  BBIAEPXKKAa U caMooOlajaHue
6e3yclI0BHOE yBaK€HHE K IPABOCYAUIO, HCIIOJIB30BaHHE
JWIIG 3aKOHHBIX M HPABCTBEHHO OE3yMpPEYHBIX IPOIeC-
CyaJIbHBIX CPEICTB U METOJIOB - HAJEKHOE OPYXKHUE B
pykax ajgBoKaTa i YCIENIHOW 3aIllTHl HMHTEPECOB
KIMEHTa ¥ TOJJepKaHUA OOIIECTBEHHOTO IIPECTIKA
a/IBOKaTYpBI.

B cBOMX B3aMMOOTHOIIEHHSAX C Yy4YaCTHHKaAMH
mpolecca - IPOKypopoM, 3KCIepTaMHy, CIEJ0BaTEIIIMU U
JPYTEMH aIBOKAT MCXOMHUT U3 TOTO, YTO yJaCTHE STHX
7MI] B pa30upaTensCTBE Jiefla SBISAETCS HEOOXOANMBIM
JUIL  OCYIIECTBIEHHUS MpPaBOCYIdHs, 4YTO HX IIpaBa H
00S53aHHOCTU ~ PETJIAMEHTUPOBAHMSA  IPOILECCYaTbHBIM
3aKOHOM, JOJDKHBI FICTIOIB30BAThCS B LENAX COACHCTBUSL
Cyaly B TpaBWIBHOM OBICTPOM pPACCMOTPEHHH H
pa3peIIeHNH Jiela, YTO 3aKOH OXPaHSeT JMYHOI0 YeCTh U
JOCTOMHCTBO BCEX O3THX JHUI IPH BBIIOJHCHUU HMHU
CBOMX IIPO(ECCHOHANBHBIX M OOLIECTBEHHBIX 00s3aH-
HOCTEH.

3HAUYUMOCTh POJH AaIABOKATYpHl B OCYIIECTBICHUU
npaBocyausi emE BUAHA B TOM, 4YTO B YrOJOBHO-
NIpoLecCyaabHOM KOJEKCE BOIPOCY ydacTus aJBOKaTa B
YTOJIOBHOM CYAONPOU3BOACTBE B KayeCTBE 3aIllUTHUKA

nocBAlIEHbl psig cratheldl (cT. 14,49,53)!  koTophiMu

! VIIK PT (c6opuuk VK, VIIK, u UTK) Hymanbe, u3a-
80 “Updor” 1984 r, c1p. 168, 182, 185
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oTpezieTIeHB OCHOBHBIE 3a/1a4H aJJBOKATypHI, €ro IpaBa u
obszanHocTH. Kax ormeuwaercs B cr. 53 VIIK PT
3aIUTHUK O00s3aH HCIONIB30BAaTh BCE YKa3aHHBIE B
3aKOHE CPEJCTBA M CIIOCOOBI 3alUTHI B IIEJSX BBISCHE-
HUS 00CTOSITEIBbCTB, OMPABABIBAIOIINX OOBHHAEMOIO WIN
CMSATYAIONIMX €r0 OTBETCTBEHHOCTh W  OKa3bIBaTh
OOBMHACMOMY HEOOXOANMYIO IOPHIMYECKYI0 HMOMOIIb.
OTcioma M HCXOOWT Ha3BaHWE WX KOHTOPHI: IOPUAHU-
geckas KOHCYIBTAIlNs, KOTOpas HMeeTcs B KakAOM
pailoHHOM U TOPOJICKOM LIEHTpE.

3HaYMMOCTh  AJBOKAaTyphl B  BBIIIE-3aTPOHYTOM
BOIIpOCE eI OTYETIMBO BHIHO B TOM, YTO 3aKOH B PAIC
CITy4aeB IpeyCMOTpeN 0043aTeIbHOCTh YUacTHs 3aIlIHT-
HHUKa TIPH CyAeOHOM pa30MpaTenbCTBE HE3aBHCHMO OT
BOJIM U MAaTE€pUAIILHOTO TOJI0KEHUs] 00BUHsIEMOro. B cT.
51 VIIK PT koHcraTHpyeTcs, 4YTO €ro ydacTUE Ha
TIPEABAPUTEIEHOM CIISJICTBUH U B CyZe 00sS3aTEeIBHO II0
JemaM: B KOTOPBIX y9acTBYeT TOCYHAapCTBEHHBII
OOBUHHTEND;, HEMBIX, TIYXHX, CIEMbIX W IPYTUX JIHII,
KOTOpBIE B CHIIy CBOMX (PM3MYECKUX WIN IICUXHUYECKHX
HEIOCTaTKOB HE MOT'YT CaMU OCYILLECTBISITH CBOE IIPABO
Ha 3aIlUTY; HECOBEPIICHHOJIECTHHX; JHI[ HE BIIAACIOIINM
SI3BIKOM, Ha KOTOPBIM BEAETCS CyJONPOHU3BOJCTBO; JIHII,
MEXIy MHTepecaMHy, 3alllUThl KOTOPBIX HMEIOTCS
IPOTHUBOpEYNS M XOTA OBl OJMH U3 HHX HMEeT
3alIUTHHUKA; JIML, NPEeJaHHbIX CYAY 3a NPECTYIUICHUS, 3a
KOTOpble B KauyecTBE MeEpbl HaKa3aHHs MOXET OBITh
IpUMEHEeHa CMepTHas Ka3Hb. Ecmm B CIy4Jasx,
MIPeIyCMOTPEHHBIX 3TOM  CTaTheid, 3allUTHUK He
MPUTJIAIIEH CaMUM OOBHMHSEMBIM WM MOACYIUMBIM, MX
3aKOHHBIMH NIPEJICTABUTENSIMU POAUTEIIMH, OIIEKYHAMH,
MOTIEUYUTENSAIMU  U.T.J., 110 UX TOPYYEHHUIO CIEJOBATEINb

WM Ccyl OO0s3aHBI O0OECIeYUTh yJYacTHE 3AIIUTHUKA B
zene.

Kax Bcsikas HOpMa 3aKOHA HOPMBI 3aKOHA, peTIaMeH-
TUPYIOIIME  y4yacTHsl  3allUTHUKA B  YrOJOBHOM
CYJONPOU3BOJCTBE HAXOJUTHCSA B BEYHOM JIBUKEHUH U C
yu€ToM pa3BUTHs OOIIECTBA © TNPABOOTHOIICHUH
BHIOM3MEHSIETCS M COBepIIeHCTBYeTcs. Hamprmep, ecu
corsacHo cT. 49 VIIK 3aluTHUK AOIYyCKaucs K y4acTHIO
B JleJie ¢ MOMEHTa OOBSIBICHUSI OOBHHIEMOMY 00 OKOH-
YaHWU MPEIBApUTEIBHOTO CIEACTBUS, TO B HACTOsIIEe
BpeMsi OH JIOIYCKAeTcs B AEJIONPOU3BOJACTBA C MOMEHTa
€T0 3a/IePXKAHNS U B3ATHS MO CTPAXKY.

Ha mam B3rnsm, 5To SABISETCS HEIOCTATOYHOHM B
OCYIIECTBIICHUH TIPABOCYIVS U JUIS yCIIICHHUS MPUHIIUTIA
TyMaHM3Ma 3aKOHa CJEeAyeT IOJOXKHUTEIbHO pa3peliuTh
BONPOC O JOMYLICHWH 3allUTHHKAa C MOMEHTa BO30YyX-
JCHUS. YTOJIOBHOTO JeNa, YTO JacT BO3MOXKHOCTB
MIpeAOTBpaIieHus (pakTOB HEOOOCHOBAHHOTO BO30yX/e-
HUSI YTOJIOBHOTO J€J, NPHUBICUCHHUS JIUI K YTOJIOBHOM
OTBCTCTBEHHOCTH W B KOHEYHOM WTOT€ TIPHBEAET K
N30€KaHUI0O OT MHOXKECTBA CIy4aeB INPEeKpaIleHus
YTOJOBHBIX IeN 3a OTCYTCTBHEM COOBITHS H COCTaBa
MIPECTYIUICHNS, BBIHECCHHS OIPABAATEIbHBIX IIPUTOBO-
POB M M30aBUT cienoBaTesleldl U CYAOB OT H3JIMIIHErO
0ecIIoNIe3HOTO TPy/a U TPATHl BPEMEHH.

Jluteparypa:

1. VIIK PT Jlyman6e usnarensctso “Updon”, 1984 r.
IOpunnueckass Ortuka [lopy6oB A.H wu3marensctBo
Bricmas mikosna”, Munack 2003r.

3. KommeHTapuil  yromoBHO-HpOIECCYallbHOMY  KOIEKCY
PCOCP non penmaxkumeii B.M. JlebeneBa. MockBa u3na-
TenbcTBO Criapk 1998 1.

13

59



