)

MN3BECTUS BY30B, Ne12, 2016

—

IOnoawoe K.K.

BOI'oT KOIOY YAPACBIH KOJIIOHYY TAPTUBUH/IE KAMAKKA AJIBIHI'AH
KAKTAPAbBIH YKYKTYK MAKAMbI ’KOHYH/1O

IOnoawoe K.K.

O ITPABOBOM CTATYCE JIMILL, 3AKIIOYEHHBIX ITIOJ CTPAXY B IIOPAIKE
MEPBI IPECEYEHU A

K.K. Yuldashov

ON THE LEGAL STATUS OF PERSONS DETAINED IN ORDER PREVENTIVE
MEASURES

VIIK: 343.126

Lllexmyynopoyn oicana aubinmanyyuyaapobii YKYKmMyK
MAKAMBIHbIH  032040NyKmMepy. Anapovbin  Kapmooeo 6aina-
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Cneyugpuka npasosozo cmamyca nooo3pesaemvix U
o6euHsemvix. Hx npasa, o3Hukamwue 6 césisu ¢ 3adepoica-
HUeM U 00YCIOBIEHHbIE HAXONCOCHUEM 6 DENCUMHOM VUpedic-
Oenuu. Hecoomeemcemesue npagoso2o nonodiCeHus, 3aKpeniieH-
HO20 6 3aKOHe U PAKMUYECKO20 NONONCEHUS aAPeChOBAHHbIX
auy.
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Specifics of the legal status suspected and inculpated.
Their right, appearing in connection with detention and
conditioned by finding in places of the insulation. The
Discrepancy of the legal position, bolted in law and actual
position arrested persons.

Key words: legal status, suspect, inculpated, condition of
the contents, restriction of the rights.

[IpaBoBoii craTyc - cucremMa IpU3HAHHBIX |
rapaHTHPYeMbIX TOCYIapCTBOM B 3aKOHOAATEIHLHOM
HopsiIke 1paB, cBOOOJ M OOSM3aHHOCTEH, a TakKKe
3aKOHHBIX HMHTEPECOB YEJIOBEKa KaK CyOBbeKTa IpaBa.
SBnsisick  pa3sHOBHIHOCTBIO CHELMAIBLHOTO IIPaBOBOTO
cTaryca JHIHOCTH U OCHOBBIBASCH Ha OOIIEM IIPaBOBOM
craryce CBOOOTHBIX TpakJaH TOCYJapCTBa, IPAaBOBOE
MIOJIOKEHNWE 3aKIFOYCHHBIX MOJ CTPaXy HMEET CBOIO
cnenuduky.

Coneprxanue TOJA CTpaked NpeacTaBiseT co0oit
Mepy TOCyIapCTBEHHOTO MPHUHYKICHHS, IPUMEHIEMYIO
B CBSI3U C IOJIO3PEHHEM M OOBHHEHHEM B COBEPLICHUH
MIPECTYIJICHUsSI OT UMEHH TOCY/AapCTBa M pean3yeMyro
rOCyAapCcTBEHHbIMM ~ opraHamu. OHO  CBsi3aHO C
CYIIECTBEHHBIM OTPaHUYCHHEM IIPaB U CBOOOJ YeJIoBeKa
U TpaxJaHWHA, 3aKpeIUICHHBIX B KoHcTHTynuu
Keipreizckoii Pecniyoiuku. MiMeHHO mosToMmy B Heil ke
YCTaHOBIICHB KOHCTUTYLIMOHHBIC TAPAHTUN IPUMEHEHUS
comepkanus mop crpaxeir. B 4. 3 cr. 24 KoHctutynnu
Keiprezckoit PecriyOnmkum TOBOPHTCS, 9TO HHUKTO HeE
MOJKET OBITh apecTOBaH, COAEPKATHCA IO/ CTpaXKel Min
OKa3aThCs JTUIICHHBIM CBOOOIBI HHAYE KAK O PEIICHUIO
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CyAla ¥ TOJBKO Ha OCHOBaHMSIX M B THOPAIKE,
YCTaHOBIICHHBIM 3akoHOM. OTHoOIIEHHE K CBOOoxe M
JUYHOM HENPUKOCHOBEHHOCTH, CTENEHb UX 3allH-
IIEHHOCTH — 0€3YCIIOBHBII ITOKa3aTelb YPOBHSI 3pEIOCTH
Y Pa3BUTOCTH IPABOBOI'O TOCYIapCTBA.

[IpaBoBoii craTyc 10Om03peBaEMBbIX M OOBHHSEMBIX
permameHTupyetcs 3akoHoM Keipreizckoir PecryOmuku
«O TIopsiZIKe M YCIIOBHSIX COAEPXKAHUS O] CTpaskei JInII,
3alepKaHHBIX 110 TOJO3PCHHI0O ¥ OOBHHEHHIO B
COBEPILCHNH MPECTYIUICHUI», MPHHATEIM 31 OKTAOps
2002 Toma W IpYrMMH  3aKOHOJATENFHBIMH U
HOPMATHBHBIMU TIPaBOBEIME akTamu. ConepkaHue Hoj
CTpakel JOJKHO OCYILIECTBISATHCS COTJIACHO HPUHIIH-
IaM 3aKOHHOCTH, pPaBEHCTBA BCEX TpaXIaH Iepen
3aKOHOM, TYMaHU3Ma, YBa)XEHHS  YeJOBEUECKOTO
JOCTOMHCTBa B  cOooTBeTcTBMM ¢  KoHcTutynuei
Keipreisckoit PecniyOnuky, npuHIMIAMH W HOPMaMH
MEKAYHApOIHOIO IpaBa, a TaKXKE MEKAYHapOIHBIMU
nmoroBopamu Keipremsckoit Pecniy6omukn. OHO HE TOMKHO
COTIPOBOXKIATHCS ~ NBITKAMH, HWHBIMH  JIeHCTBHSAMH,
UMEIOIUMH  IIeTbI0 NpPUYHNHEHHE (UIUIECKUAX WU
HPaBCTBEHHBIX CTPaJaHWi IMOJ03pEeBacMbBIM W OOBH-
HSEMBIM B COBEPIICHUU MpPECTyIUIeHUH. JlaHHBIE TpHH-
LIUIBI Yepe3 CUCTEMY HOPM U ITyTe€M HENOCPEACTBEHHOTO
JEWCTBMS BIUSIIOT Ha TNPaKTHKy oOpaiieHus c
MOZ03PEBAEMBIMU ¥ OOBUHSEMBIMH, KOPPEKTHPYS €€ B
MOJIB3Y Pealu3allii MPOTrPECCUBHBIX HJEH 3aKOHHOCTH,
TryMaHU3Ma, paBEeHCTBA TPayKaH Mepest 3aKOHOM H JIp.

CoryacHo ct. 6 3akona Kwipreickoii PecriyGnuku
«O TopsiZIKe M YCIIOBHSIX COAEPKAHUS MOJ CTpaskei JIII,
3alepKaHHBIX 110 TOJO3PCHHI0O ¥ OOBHHEHHIO B
COBEpPILIEHNH TIPECTYIUICHUI» JIHIA, HAXOIIIINUECS MOJ
CTpakel, CUMTAlOTCSI  HCBHHOBHBIMH, TIOKa WX
BUHOBHOCTh HE OyZeT JOoKa3aHa B IMPEIyCMOTPECHHOM
3aKOHOM TIOPSIIKE U YCTAHOBIICHA BCTYNWBIINM B
3aKOHHYIO CHITy IPUTOBOPOM CYyJa.

CcopmynupoBaHHas Npe3yMIILUsT HEBUHOBHOCTH
Oazupyercs Ha mojoxeHusAX 4. 1 cr. 26 Koncrurynuu
Keipreizckoit  PecniyOnmuku 1€ yCTaHOBJIEHO, 4YTO
«Kaxplii cuuTaeTcss HEBHMHOBHBIM B  COBEPLICHUH
NpEeCTYIICHHs], TI0Ka €ro BUHOBHOCTH HE OyAeT JoKa3zaHa
B TIPETYCMOTPEHHOM 3aKOHOM IOPSAKE W YCTaHOBJICHA
BCTYIIUBIIMM B 3aKOHHYIO CHIIy CYJCOHBIM pemIeHHEeM»
[1] T'paxnmane KP, momo3peBaecMbie M OOBHHSEMBIC B
COBEpILECHNH TPECTYIUICHUH, He JINIIAIOTCS U HE MOTYT
ObITh JMIIeHBI TpaxkaanctBa KP  mo  moTuBam
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coxepxkanusa mon crpaxeil. CormacHo cT. 25 3akoHa
Koipreisckoit Pecnyommku «O rpaxmancTtBe KbIproiz-
ckoii PecnmyOmukm» ot 21 mas 2007 roma B ciydae
TIpuBJIeUeHUS TpakaaHuHa Keipreisckoit PecryOomukn k
YTOJIOBHOH OTBETCTBEHHOCTH W BBIHECEHHS ITOCTAHOB-
JICHUS O TIPUBJICYCHHUHN €T0 B KadecTBE OOBHHAEMOTO, HE
JIOTTYCKAETCS BBIXOA W3 TPAXKAAHCTBA MO SKEITAHUIO
XOJaTalCTBYIOMIEro 00 3ToM Jra. [3]

IMomo3peBacMble W OOBHUHSEMBIC B COBCPIICHUH
MPECTYIUICHUH TMONB3YIOTCS MpaBaMH U UCIOJHSIOT
00513aHHOCTH, YCTaHOBJICHHBIC Ui rpaxaaH KeIprei3-
cKoil PecryOnuku ¢ OmpeeicHHBIMH OTPaHHYCHHUSIMHU.
[IpaBa u cBOOOMBI YeTIOBEKA M TpakIaHHHA MOTYT OBITh
OrpaHUYEHbI 3aKOHOM TOJIBKO B TOM Mepe, B KOTOPOU 3TO
HEOOXOIUMO B IIENSX OCHOB KOHCTHTYLIMOHHOTO CTpOS,
HpPaBCTBEHHOCTH, 3IOPOBBS, TMpaB W  3aKOHHBIX
HWHTEPECOB APYTUX JII, 00eCTieYeHnss 0OOPOHBI CTPaHBI
n Ge30macHOCTH TocydapcTBa. K wmeiy orpanudeHui,
YCTaHOBIICHHBIX 3aKOHOM, CJIEYyET OTHECTH IpaBUJIA,
00eCIICUNBAIOIINE U30JILHUI0 MO03PEBAEMBIX U OOBH-
HSEMBIX OT BHEITHETO MHpa U BHYTPU MECT COICPIKAHUSI
mon crpaxeit (cr.30), BOBMOXXHOCTh JIUYHOTO OOBICKA,
JIAKTHUJIOCKOTTUPOBaHUs U GoTorpadhupoBaHus OCYKICH-
HBIX [0 PEHICHUIO aIMUHHCTPALMU, IOCMOTpa HX
Bellel, TMOCBHUIOK, Tmepenad (ctT.32), IEeH3yphl KOp-
pecnionaeHmmH (cT.19).

CopeprxaHie IPaBOBOTO CTaTyca IOI03PEBAaEMBIX
U OOBUHSEMBIX CKJIAIBIBACTCA W3 UX IPaB, 3aKOHHBIX
MHTEPECOB U OOS3aHHOCTEH, KOTOPHIMH OHHU 00JaNaroT
BO BpeMs COACpKaHUS TOJ CTpakeil, mpaBa IMmomo3pe-
BacMbIX M OOBUHSIEMBIX C(HOPMYTUPOBaHBEI B CT. 16
3akona Kwipreisckoir Pecnyomukm «O  mopsiake U
YCIIOBHSX COJICPIKAHUS MOJ| CTPAXKEH JIHII, 3a]ICPKAHHBIX
0 TOJO3PCHHIO W OOBHHCHHIO B  COBCPIICHUU
MpecTyIUICHU . FIX MOXKHO pa3feuTh Ha TP BHJA.

IlepBrlii — 3TO IpaBa ONpeleisieMble HATUYUEM Y
MMOJIO3peBacMbIX M OOBHHSEMBIX IIPAaBOBOTO CTaTyca
rpaxxaaanaa Keipreizckoii PecyOnuku (11 HHOCTpaH-
HBIX TpaXIaH W Il 0e3 TpaxkmaHcTBa — (akToM
MPUPABHUBAHUS K IPaBOBOMY CTaTyCy TpakJaHHHA
Koiprei3ckoit PecyOmnmkm).

Bropoii Bux — 310 mpaBa, BOZHUKAIOIIKNE B CBA3H C
UX 3aJICpKAHUECM.

Tperuit Bug — 3TO mpaBa, 00YCIIOBJICHHBIC HAXOXK-
JICHUEM J3THX JIUI B PEKUMHOM YYPESIKICHHU C OCOOBIM
BHYTPCHHUM PACIIOPSIIKOM.

IMomo3peBaecMble W OOBUHSIEMBIE HMEIOT MPABO
rmoJiydath WH(QOpPMAIMio O CBOMX MpaBax W 00s3aH-
HOCTSIX, IOPSIIKE U YCIOBUAX COEPKaHUSA O] CTPaXKeH.
Ona mpemocTaBisieTcs IIPpH TpHeMe HUX B MecTa
CoIlepKaHMs MOJ CTpakel, KaKk B MMHCBMEHHOM, TakK ¥ B
YCTHOM BHJE ¢ 00s3aTeNbHON pacmucKoi 00 03HAKOM-
nernu. Kpome TOro, oHa JOBOAMTCS MO PajHo, TCICBH-
JICHUIO, BO BpEMs IOCEHICHUS KaMmep COTPYIHHKAMHU
MECT COJACPKaHUS TOJA CTpPaXKeH, Ha JIHMYHOM MpHUEeMe
MOJTO3PEBAEMBIX M OOBHHSICMBIX HAYaIbHUKAMH JTHX
YUPEKACHUH ¥  YHOJIHOMOYCHHBIMH UMM  JIUIIAMU.
3aKOHOATETLCTBOM  3aKPEIUIICTCS IIPaBO  MOI03pe-
BaeMBIX W OOBHHAEMBIX Ha JIMYHYIO OE30MAaCHOCTH BO
BpeMsI COJEpIKaHUs IO CTpakeld. DTa HEOOXOIUMOCTh
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BBI3BaHA IIOBBINICHHOW KPHUMHHOTEHHOCTBIO COJEpIiKa-
HIMXCS TIO/I CTPaXkeil JIil, arpeCCUBHOCTHIO MOBEJCHUS,
BO3MOXXHOCTBIO HAMaJeHHusi CO CTOPOHBI JHUI, O0be-
JMHEHHBIX HEPEeIKO B OPraHW30BaHHBIC MNPECTYMHBIE
rpynmsl u coobmectBa. B cr.18 BBIIIEHa3BaHHOTO
3aKoHa yka3aHo: «[Ipy BO3HUKHOBEHHHU YIPO3bI KH3HU U
37I0POBBIO  TIOJIO3PEBAEMOTO WJIM OOBUHSAEMOTO JIHOO
YIPO3Bl COBEPIICHUS TMPECTYIUICHUS NPOTHB HHUX CO
CTOPOHBI JPYTUX TIOA03PCBACMBIX WJIH OOBHHSICMBIX
COTPYAHUKH MECT COJCpIKAHUS MOJ[ CTpaxkeld OOs3aHEI
HE3aMCIUTHTEIEHO TPHHATH MEPHl MO  O0OECIICUCHHIO
JUYHOW OE30MacHOCTH TOJ03PEBACMOr0 WM OOBH-
HsEMOTOY. [4]

ITono3peBaeMble W OOBHHSEMBIE MOTYT oOparia-
TBCSI C TIPEIUIOKCHUAMHE, 3asBICHUAMH U kanodamu, B
TOM YHCIIE TI0 BONPOCaM HAPYUICHHH UX TpaB M 3aKOH-
HBIX HHTEPECOB, K MPOKYPOpY, B CYyJ, OpraHbl rocy-
JAPCTBEHHOW BIIACTH, OPraHbl MECTHOTO CaMOYIIpaB-
JeHUsT W OOIIeCTBeHHbIE OoObeauHeHUs. OHHM HaIpaB-
JISIOTCS Yepe3 aIMUHUCTPAIIMIO MECTa COJCPIKAHUS O]
CTpakeld He MO3JIHEEC CICAYIOIEro JHA C MOMCHTA
MoJJauM M HE TOANeKaT IeH3ype. OTBETH Ha NPemyo-
JKCHHS, 3aSBJICHUS, KOOI OOBSIBISIOTCS OOBHHSIEMBIM
MOJT PACITUCKY W MPHOOIIAOTCS K MX JIMYHBIM JenaM. He
JIOIyCKAeTCsl TpeciiejoBaHne B Jro0ok Qopme 3a
oOpallleHHe C TMPEUIOKCHUSIMH, 3asBICHUAMH  HJIH
xkanobamu. JI0IKHOCTHBIE JIMIA MECT COJCPIKAHMS MO
CTpakeil, BUHOBHbIE B TAaKOM MpECIeIOBaHHH, HECYT
OTBETCTBEHHOCTh B COOTBETCTBHHU C 3aKOHOM.

Cornmacao c1. 32 Konctutymum KeIpreizckoid
PecniyOnnku Kaka0My rapaHTHPYETCsI CBOOOIAa COBECTH,
cB00OOJIa BEPOUCIIOBEAAHUS, BO3MOXKHOCTh MPOBEIACHUS
PCUTHO3HBIX ~ OOpSJIOB B TMOMCHICHHUSX  MECT
COJIepKaHUs TIOJ CTPaxel ¢ COOM0AeHNEM TPeOOBaHUI
YTOJIOBHO-TIPOIIECCYAILHOTO — 3aKoHOAareibcTBa  KP.
OOBUHSAEMBIM pa3pemacTcss HUMETh NpHU cede Kiaccu-
YECKYI0 PEJMTHO3HYIO JINTEPATYpy, He BO30YKIAIOUIYIO
HAlMOHAIIBHYIO, PACOBYI0 WJIHM PEJUTHO3HYIO BPaXKIy
OpeMEThl  PEIUTHO3HOTO KyJbTa. BbllieyKka3aHHbIC
JNEUCTBHMSL HE JOJDKHBI HapyllaTh [paBa JpPYrHX
M0JI03PEBAEMBIX B OOBUHIEMBIX. [4 cT. 16]

OnpenencHHass 4YacTh OOMICTPaXTAHCKUX IPaB
MOJIO3PEBACMBIX M OOBUHSIEMBIX OTPaHUYHBACTCS TPeOO-
BaHUEM M30JIAIUU. TaKuMU TPAaBUIIAMU SBJISIOTCS TIPABO
Ha CBUJIaHUC C POJCTBCHHHKAMH W WHBIMU JIUIIAMHU, Ha
MEPENICKY, MOTYYCHUE MOCKUIOK U Tepeiad, MOTyICHUES
U OTIHpAaBJICHUE JCHEKHBIX MEPEBOJIOB, MPHOOPETCHUE
NPOAYKTOB W TPEIMETOB MEepBOH HEOOXOTUMOCTH.
IMogo3peBaeMbIM W OOBHHSEMBIM Ha OCHOBaHUHU
MUCBMEHHOTO ~ pa3pelieHus] JIMla WIA OpraHa, B
MPOU3BOJICTBE KOTOPBIX HAXOAUTCS YrOJOBHOE JEIo,
MOJKeT OBITh MPEIOCTABICHO He Oollee ABYX CBUIAHUHA B
MeCsIl C  pPOJCTBCHHHKAMH W  HWHBIMHA  JIHIAMHU
MOPOJOJDKUTEIBHOCTEIO IO  Tpex 4acoB. Kaxkmoe
CBUJIaHUS C POJICTBEHHUKAMH MPOXOJAT O] KOHTPOIEM
COTPYAHUKOB MECT COJACPIKAHHS IOJ] CTpPaXKeil, U B
cllydae TMONBITKH TEpeadd IMOJ03PEBACMOMY  HITH
OOBUHSICMOMY 3alpeIlCHHBIX MPEAMETOB, BEIICCTB U
NPOJIYKTOB MUTaHHs JUOO CBENSHUH, KOTOPhIE MOTYT
NPENSTCTBOBATh YCTAHOBJICHHUIO UCTHHY 10 YTOJIOBHOMY
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JIeJTy WM CIIOCOOCTBOBATh COBEPIICHUIO MPECTYIUICHHS,
mpepsIBatoTcst  gocpoyHo. llomospeBaeMbIM W 0OBH-
HSAEMBIM pPa3perraeTcsi BECTH MEPENHCKYy C POJCTBEH-
HUKaMH ¥ WHBIMH JIIaMu 0Oe3 OTpaHWYCHHs dYHcia
MMONyYaeMBIX W OTIIPaBISEMBIX TeJNEerpaMM M IIFCEM.
OrnpaBieHne W TOJNydeHHE  KOPPECIOHICHIINU
OCYIIECTBIISTIOTCSL 32 CUET CPEACTB IOJ03PEBAEMBIX W
OOBHHSICMBIX. B HHTEpecax obecrieueHUs
paccienoBaHus MPECTYIUICHU I nepenucka
OCYIIECTBIIICTCSI TOJBKO 4Yepe3 aIMHUHUCTPAIMI0O MECT
CONlepXKaHUs TOJ| CTPAXKEH M TOIBEpraercs IeH3ype.
IMucema, conepxamue CBEICHHS, KOTOPBIE MOTYT
MTOMENIATh YCTaHOBJICHUIO HCTUHBI IO YTOJIOBHOMY JIEITy
WIH CHOCOOCTBOBAaTH COBEPLICHHWIO MPECTYIUICHHUS,
BEIMIOJTHEHB ~ TAHHONHCHIO, IMH(GPOM, COAepKaIIne
TOCYJapCTBCHHYIO WM HHYIO OXpaHSAeMYI 3aKOHOM
TaiiHy, ajgpecaTy HE OTHPAaBISAIOTCA, HMOIO03PEBAEMBIM U
OOBHHSEMBIM HE BPYYaIOTCA W TIEPEHAIOTCS JIHILYy FITH
Oprany, B IPOM3BOJICTBE KOTOPBIX HAXOIUTCS YTOJIOBHOE
neno. IlpaBa  momo3peBacMBIX W OOBHHSCMBIX,
OTHOCSIIIECS KO BTOPOMY BHIY, BKIIOYAIOT B ceOs
MPaBO HA CBHJAHWE C 3AIUTHUKOM, [IPABO XPAaHUThH IPHU
ce0e JOKYMEHTHI M 3aIHUCH, OTHOCSIIUECS K YTOJIOBHOMY
Jlelly, TpaBo oOpamatkcs B CyI IO BOMOPOCY O
3aKOHHOCTH ¥ OOOCHOBAaHHOCTH COAEp)KaHUS MOJ
CTpaXkel, HapyIIeHNe UX MpaB M 3aKOHHBIX WHTEPECOB.
Yyacthe 3alMTHUKA SBIAETCS BaXHOW  opmoi
peanmm3anuy KOHCTUTYIIMOHHOTO TIpaBa IpakIaHMHA Ha
3ammry. C MOMEHTa 3aep>KaHus I0J03PEBAEMBIM U
0OBHHSAEMBIM MIPEIOCTABIISIOTCS CBUAAHUSA c
3aIIUTHUKOM Hae/IMHE. Konnuectso u
MPOJOJKUTEIBHOCTE CBHIAHWA HE OTPaHUYHBAIOTCS.
CBunanus MPEJOCTABIISIOTCS: c aJIBOKATOM,
YYACTBYIOIIMM B JieJie B KAYeCTBEC 3alIUTHUKA, - IO
MIPEbSBICHUH UM opaepa FOPUINIECKOM
KOHCYJBTAINH; C MHBIM JIMIIOM, YIaCTBYIOIIUM B JIeJe B
Ka4yecTBE 3aIIMTHHKA, - IO MPEIBSIBICHIH OIPEICICHUI
cyla ¥ TIOCTaHOBIICHHWE CYyIbH, a TakkKe IOKYMEHTa,
YAOCTOBEPSIOIETO €r0 JTNIHOCTE.

CBugaHus TOIO03PEBAEMOT0 WM OOBHHSEMOTO C
€ro 3alUTHAKOM MOTYT HMETh MECTO B YCIIOBHSAX,
MO3BOJIIOMIMX ~ COTPYOHHKY  IPABOOXPAHHUTEIBHBIX
OpraHOB BUACTh MX, HO HE cIbIaTh. [lomo3peBacmblii u
OOBHHSEMBII MOTYT IpH ce0e XPaHHUTh JOKYMEHTHI MU
3aIlUCH, OTHOCAIIMECS K YTOIOBHOMY Aeny. [IpaBa mono-
3peBacMbIX U OOBUHSCMBIX OTHOCSIIUECS K TPEThEMY
BUAY - pa3HooOpa3Hbl. Hampumep, OHHM MOTyT 0Opa-
IIaThCS C MPOCHOOH O JTMYHOM MpHeMe K HadaJbHUKY
MECTa COJEpXaHus TOJ CcTpaxked. JIMuHbBIl mpuem
©KEIHEBHO B TEUCHHE pab0overo JHA, a 3aIHCh Ha IPHUEM
OCYIIECTBIISIETCSI BO BpeMs 00X01a KaMep COTPYAHUKOM
CU30. Tlono3peBaeMble W OOBUHSIEMBIC MMEIOT IPABO
Ha MONy4YeHHE OCCIIATHOTO MUTAHUSA, MaTepPHabHO-
OBITOBOC W MEAHMKO-CAaHUTApHOE olecreycHue, Ha 8-
YacoBOW COH B HOYHOE BpEeMs, B TEYCHHEC KOTOPOTO
3ampemiaeTcss WX  TOpPUBJICYCHHE K  yYacTHIO B
MPOIECCYANbHBIX M MHBIX JCHCTBUAX, 33 HCKIIOYCHUEM
cinydaeB, npenycMmoTpenHbix — YIIK  Ksipreisckoit
Pecniyonmukn. Tlomo3peBaemble M OOBHHSIEMBIE HWMEIOT
paBo M0JIb30BATHCS €XKEeHEBHOMN IIPOTYyJIKOI
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MPOJIOJDKUTEIBPHOCTEI0O HE MEHEe OJHOro yaca. Takke
UM MPEIOCTaBISIETCSl MPaBo Ha Tpyd. IloMumo mpas
Moo3peBacMble W OOBHHSEMBbIE OO0NANAIOT  PSAIOM
opuaudeckux obsizanHocTedl. OHM 00s3aHbBI: COOMIOAATh
MOPAJOK COJEp)KaHUs IOJA CTPa)Xei, YCTaHOBJIEHHBIN
NpaBWJIaMHd  BHYTPEHHETO  pacIlopsiika; BBIIOJNHSATH
3aKOHHBIC TpeboBaHUs aJIMUHHUCTPALIUU MecT
CONlEpXaHUs TIOA CTpa)kei; coOmoaatk TpeOOBaHUS
TUTUCHBI U CAaHUTApHH; COONIONATh MpaBHia MOXapHOH
6e3omacHOCTH; OEPEeKHO OTHOCUTCS K UMYIIECTBY MECT

CONlEpXaHUs TMOJ CTpaxked; TPOBOAUTH  yOOpKY
MOMEILEHUH U JIp.
Takum oOpa3oMm, TpaBa MOJO3pEBaEMBIX W

OOBHHSIEMBIX PacCMaTpUBAIOTCS HAMH B TOM BHUJE, KaK
OHU OIpEJCNCHbl 3aKOHOM, XOTSI HM3BECTHO, YTO Ha
NpaKkTHKEe OHU CHIIBHO naedopmupyrorcs. IIpaBomnpu-
MEHHUTEJIbHAS MPAKTHKa CBUACTEIBCTBYET O TOM, 4TO
MUMEIOTCS CJydad HECOOJIO/ICHHs IPUHIIUIIOB YroJOB-
HOTO CYJOIPOU3BOJICTBA, NPH 3TOM CYyIbl HE BCerja
NPOSIBISIIOT JIOJDKHYIO OOBEKTHBHOCTh M HE OOpallaroT
BHUMaHMS Ha HWMEIOIIMECSIMECTHBIE HAapYIICHHUS HOPM
3aKoHa. MIMeeTcs onpeieleHHOE HECOOTBETCTBHE MEKITY
JEKJIapUPYEMbIM ¥ peajibHO CKJIa/IbIBAIOIIUMCS I10JI0-
JKCHHEM B JTaHHOW 00Jy1acTi OOIIECTBEHHBIX OTHOIICHHH.
3aKOHOMEPHO W HMCTOPHYECKH IOATBEPXKICHO, HYTO
Jro0bIe HapyIIeHUs TpeOOBaHNH 3aKOHOB, JOMyCKaeMble
co croponbl cotpymaukoB CHU30 wm criemoBarenei, B
OTHOIIEHUH CIELKOHTHHICHTA, PAHO WJIU TTO3HO,MOTYT
NPUBECTH K YPE3BBIYAHHBIM MPOUCIIECTBUSIM (CYHIIH]I,
mober, TronomoBka, OyHT ® T.1.). CyIecTBYIOIIHHA
pa3pbiB MEXy NPABOBBIM IOJIOKEHHUEM, 3aKPEINIECHHBIM
B 3aKOHE W (PAKTUUECKHM IIOJIOKEHHEM CJICACTBEHHO -
apeCTOBAHHBIX HACTOJIKO BEIIMK, YTO IPEJICTaBISCTCS
B)XHBIM IIPY BHECEHUH IIPEUIOKEHUI N0 ONTUMH3ALUH
MPaBOBOTO PETYJINPOBAHUS PACCMOTPEHHBIX OTHOLICHUH
CYUTATh TJIABHBIMH KPUTEPUSMH HX MPHEMIIEMOCTh K
NpaKTHKE, MPUMEHUMOCTh K YCJOBHSIM (YHKIHO-
HUPOBaHMs COBPEMEHHOW CHCTEMbI CIICACTBEHHBIX
u30JATOpoB. HHKOTrO yXke He YAMBISET IOJIOKEHHUE,
KOT/Ia XOpOIINi 3aKOH BCTYMaeT B CUIIY, a LIENU €ro He
jnocruratorcs. Korja mnpaBa NpOBO3MINIAIIAIOTCS, a
JeXalyue B UX OCHOBE Ojlara peasbHO HETOCTHXKUMBI
W OTCYTCTBYIOT COBCEM.

HMeHHO celyac O4eHb Ba)KHO ONPENENIUTH MPUO-
pUTETHl B TIOJUTUKE WCIIOJHEHUS DTOH Mephl mpece-
YEeHUs, TaK KaK OT ONTHUMAaJbHOIO pELIeHUs HccIe-
JyeMOi 1po0JeMbl 3aBUCHT COCTOSIHUE BCEil YroJIOBHO-
UCTIOTHUTENIBHOM CHCTEMBI, T TJIaBHBIM 3JIEMEHTOM
JIOJDKHO OBITh, TMPEXJE BCEro, OTHOLICHHUE K JIMIIaM,
MONaBLIMM B c(hepy YroJOBHOTO MPECIIEAOBAHUS, HO HE
NPU3HAHHBIM B CHJIy MPE3YMIIHUH HEBHHOBHOCTH
npectynHiukamMud. HeoOXoAMMO MOCTOSIHHO YYHTBIBAThH

CYLIECTBYIOIIEE pAa3IUYHe MEXHy CICACTBEHHO -
ApECTOBAaHHBIMHU M OCYXKJICHHBIMH, TAK KaK MOJ0XCHUE B
9TOM obmactn ere Goree ycyryousiercs

HEBO3MOXXHOCTBIO TOJHONH WM PEaJbHON H30JALUU WX
OOIIEHUST M BO3JCHCTBUSA KPUMHHAJIA Ha 3aKOHOIO-
CIYIIHBIX TpaXJaH. YCIOBUS COJACPKaHUS IOI03pe-
BAEMBIX U OOBHMHSAEMBIX JOJKHBI OBITh B MaKCUMaIbHOMI
CTETICHH NPHOIKEHBI K YCIOBHSM CBOOOIBI.
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CosnaBiieecs MOJOKEHHE C 0OECIIeYeHUEM MPaBo-
nopsinka u mpaB ooBuHsAeMbIXx B CM30, kak B 3epkaje,
OTpakaeT BCE HAKOMUBINUECS MPOOJIEMBI, CBA3aHHBIE C
paboToif yroJIOBHOTO MPaBOCYAMS HAIETO rOCyIapcTBa.
OTO W HECOBEPIIEHCTBO 3aKOHOAATEIhCTBA, M HECIIO-
cOOHOCTH  OpPraHOB  TOCYZAPCTBEHHOW  BIACTH K
PEIINTEIbHBIM H3MEHEHHSAM B YIOJIOBHOW TIOJHTHKE.
Pemmmte mpoOnieMy TONBKO CHJIAMH M CpPEACTBAMHU
YTOJIOBHO-HMCIIOJTHUTEIBHON CHCTEMBI OUYCHBb CIIOKHO.
IMosToMy 3nech HEOOXOIMM KOMILIEKCHBIH IOJXO[,
MOJKPEIUICHHBI ~ MAaTCPUAIBHBIMU  BIOXCHUAMH U
MpeIyCMATPUBAIOIIMN MEphl 10 AKTUBU3AIMH PaOOTHI
Bcex BeTBed Brmactu. OcTaercs HalesAThCS Ha TO, 9TO B
pe3yibpTaTe Mep, NpeANPHHUMAeMBIX BCEMH 3aMHTE-
PECOBaHHBIMH B  DPEIICHHH  MPOOJIEeMBl  JIHIAMU:
MapJiaMEeHTOM, WCIIOJIHUTEIhHOW M CymeOHO# BIAaCThHIO,
OynyT B ONMvXaiye Toabl OTpaboTaHbl IEHCTBEHHBIE U
¢ pexTrBHBIE TIPABOBBIE MEXaHW3MBl KOHTPOJISA U
HA/J30pa 3a MeCTaMH U30JSIUH. A SKOHOMHUYCCKUE
YCIIOBHS MO3BOJISAT OCYIIECTBUTH COJICPXKAHHE MOI03pe-

BAEMBIX U OOBHUHSEMBIX B YyCii0BUAX, HpI/I6J'II/I)KeHHI>IX K
MHUHHUMAJIbHBIM MEXIYHAPOAHBIM CTaHIapTaM.
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